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What would this island be without foreign trade, but a place of confinement to the

inhabitants , who (without it) could be but a kind of hermits, as being separated from the rest of

the world; it is foreign trade that renders us as rich, honorable and great, that gives us a name

and esteem in the world.

Charles Molloy
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Warm-up Questions
1) How do you understand the importance of international trade?
2) What are the differences between international trade and domestic trade?
3) In your opinion, where can you find the rules and norms governing international trade?
4) Do you know some theories the economists have created to justify and explain
international trade?
5) Can you name some international organizations, which play a role in regulating

international trade?
1.1 Globalization and International Trade

Trade consists of the import and export of goods, services and technologies. It is as old as
the oldest civilization. Throughout the history of mankind, countries traded to obtain needed
items ranging from textiles to spices that were not readily available in their own countries. For
example, Asia, Middle East, Africa and Europe have been the major marketplaces of trade for
hundreds of years. There were famous “silk road” , which linked the market of ancient China
with Middle East and Europe, and the first international sea trade route established by the
Europeans in the sixteenth century. With the advent of great naval power, Portugal and Spain
opened the Americas, India, and the Pacific to trade.

The world today is more economically interdependent than at any time of the history. It is
said the twentieth century was the century of emerging globalization. “Globalization” has been
one of the most frequently used catch phrases in economic and legal literatures. In effect,
globalization is rather a western economic concept with significant legal connotations. It is
foremost an economic process. It is also a political event, as evidenced by the spread of rule of
law among nations. © Although globalization of markets is a process, it appears to be
unstoppable. Undoubtedly, with the increasing globalization of economy, we will experience
more cross-border activities. Many economists and business experts believe that no trade can be
purely domestic in such a globalization process. The reality of the increasing economic
interdependence among countries makes all trade international. No longer can an economic or
policy change in one country occur without causing reverberations throughout the world’s

markets. For example, the deterioration in trade relations between the United States and China

@ See Jost Delbruck. “Globalization of Law, Politics and Markets-dmplications for Domestic Law: A European
Perspective”. 1 Ind. J. Global Legal Study. Fall 1993.
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can affect the manufacturing plants in Canada or Mexico. The Mad Cow disease affected far
more than the English cattle but the trade in beef worldwide.

Globalization can be attributed to many factors. Natural resources and raw materials are
unevenly located around the world. Technology advances in communications has brought people
closer than ever and turn the world, to some extent, into a single village on the earth. Most
nations have moved away from pure protectionism of trade and increasingly towards free trade.
Recent decades have seen a steady and robust movement towards regional integration, for
example , EU and the development of free trade areas such as APEC and NAFTA. Technologies
of patents, copyrights, trademarks and know-how are transferred through licensing agreements
around the world, as freely as goods are sold.

Such greater economic interdependence has required countries to reach an agreement on
important legal issues. The global economy has been affected by the development of widely
accepted international conventions and practices, which provide a reliable and consistent legal
environment for international trade. Meanwhile, national laws are required to be harmonized

and adjusted to the new development in international trade.

1.2 History of International Trade Law

At the beginning, the rules and norms governing international trade are basically the
creation of merchants. In the twelfth century, medieval Europe experienced a renaissance of
trade and commerce. Merchants traveling by caravan or camel met at trade fairs to exchange
goods such as wine, fruit, and porcelain. To meet the demand of trading over long distance,
primary banking systems and new legal instruments ( forerunners of today’s bank checks) were
created to facilitate the payment. Over time, the merchants developed a set of customs for
exchanging goods and it is an unwritten code on how to bargain, barter, and sell goods at trade
fair or city market. For example, it is a widely accepted consensus that if one bought the goods
at trade fair and later discovered the goods had been stolen, the innocent buyer will incur the
loss anyway. By relying on these customs, merchants would know what was expected of both
parties to a transaction and how to avoid and resolve a dispute. Formally these customs became
known as the lex mercatoria or law merchant, and they were “enforced” by the merchants
themselves. That is, considering their reputation and the importance of maintaining permanent
good business relationships, merchants will follow these customs in transactions.

As trade spanned greater distances and involved more complicated skills, merchants took

on greater risks, and transactions required more complex legal rules. By eighteenth century,
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the courts recognized the law merchant and made it a part of the common law in England. In
the continent of Europe, the law merchant was incorporated into stricter legal codes, for
example, the French Civil Code of 1804 and the German Civil Code of 1896. National law has
become an integral part of international trade law.

As the business world became more complex, and with the dawn of air travel and
worldwide communication, a clearer and uniform set of modern rules governing international
trade are needed in the twentieth century. In fact, the international trade law has grown and
shaped up significantly in the twentieth century, especially after World War II. The leaders of
the nations fighting against Germany, Italy and Japan realized a push to arrange a
comprehensive network of multilateral agreements to settle the word’s political and economic
problem. In July 1944, they met in Bretton Woods, determining to create a system of rules and
obligations that would promote trade liberalization and multilateral economic cooperation. Under
the Bretton Woods system, the International Monetary Fund ( IMF) and the International Bank
for Reconstruction and Development ( IBRD or World Bank) were established. However, the
International Trade Organization, an institution planned to establish, was only resulted in the
General Agreement on Tariffs and Trade came into effect in 1947 ( GATT 1947) . lis articles
established rules governing customs procedures, quantitative restrictions, subsidies, anti—
dumping and countervailing duties, and state trading. Its contracting parties agreed to honor the
mostfavored-nation principle and the principle of national treatment. Unlike proposals
discussed immediately after World War II, the GATT had no provisions dealing with
employment, international investment, restrictive business practices, or international commodity
agreements. A small secretariat ( the GATT Organization) was set up in Geneva, Switzerland to
oversee the operation of the GATT Agreement.

The contracting parties to the GATT 1947, which were most of the states allied with the
United States and Europe during the Cold War, regularly participated in multilateral trade
negotiations ( or “Rounds”) to negotiate trade concessions. And finally “The Final Act
Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations” , provided for
the establishment of the World Trade Organization ( WTO) , which came into existence on
January 1, 1995. @ The principles and rules established by the WTO have been the integral
part of modern international trade law.

As a discipline or branch of law, the international trade law in its modern perception has

@  As for the GATT and WTO, more information will be found in Chapter 8 of this book.
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been largely defined by Clive Schmitthoff. @ Schmitthoff defined the fundamentals of
international trade law such as its sources and coverage. He provided a delimitation of
international trade law in the book of Schmitthoff’s Export Trade “... the law of international
trade covers an unusually wide spectrum of business activity. It includes The International Sale
of Goods; Marketing Organization Abroad; Finance of Export; Insurance of Exports;
Transportation of Exports; International Commercial Dispute Settlement; Construction and Long
Term Contracts; and Customs Law. ” In a more conceptual manner he added “International
trade transactions relate to the exportation of goods and services from one country to another. . .
These transactions are referred to as export transactions. The conduct of export transactions can
be divided into two categories: transactions founded on the contract for the international sale of
goods and those having as their object the supply of services abroad, such as the construction of
works and installation in another country. ” Although the above statements were made in the
1960s, today’s definition and coverage of international law are still substantially based on them.
It is generally agreed that international trade law is the body of rules and norms that regulates
the cross-border transactions in goods, services and technologies between parties. The term
“parties” include natural persons, legal persons, and international organizations. Under a few
circumstances, states may also be a party to international transactions in the capacity of
commercial not sovereign entity. Besides, states also play a unique role in regulating and
supervising the international trade between private parties in its capacity of a sovereign.
Schmitthoff saw the international trade law as a separate body of legal rules and one of the
outstanding features of the legal development. He argued it is a remarkable fact that the law of
international trade shows a striking similarity in all national systems, thus some efforts should
be made to achieve the uniformity of rules governing international trade in nations. It was
directly motivated by his enduring efforts, the United Nations Commission on International
Trade Law ( UNCITRAL) , an organization aiming to facilitate the harmonization of the law for
international trade, was established in 1966. And more information about this organization will

be provided in 1.5 of this Chapter.

@ Clive Schmitthoff ( 1903 —=1991) , born in Germany, is an outstanding legal expert of Britain. He is regarded to
be the most important founder of modern international trade law. His books included but not limited to The Sale of Goods,
The English Conflict of Laws , Legal Aspects of Export Sales and, most notably, Schmitthoff’s Export Trade. The latter made
its first appearance in 1948 and continued through ten editions. The tenth edition of Schmitthoff’s Export Trade was edited by
Leo D” Arcy, Carole Murray and Barbara Cleave and published by Sweet & Maxwell in 2000. Some of his essays have been

translated into Chinese by professor Zhao Xiuwen and published in 1992.
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1.3 Sources of International Trade Law

The modern international trade law is derived from many sources. Before determining the
sources of this law, it is necessary to know the meanings of “sources of law”. Strictly
speaking, the concept of sources of law ( fonts juris) has two meanings: substantive sources and
formal sources. The former refers to the substance of the principles and rules of law—what the
law is, what the regulation is; the latter denotes constitution, treaty, statute, or customs that
provide authority for legislation and for judicial decisions. The latter meaning is more often used
in legal literature. In this sense, sources of international trade law include international treaties
and conventions, international trade usages and customs, national law, and other sources such

as resolutions of international organizations and soft law.
A. International Treaties and Conventions

Treaties are legally binding agreements between two ( bilateral treaties) or more states
( multilateral treaties) . Conventions are legally binding agreements between states sponsored by
international organizations, such as the UNCITRAL. In the field of international trade, the
purpose of some treaties is to liberalize trade between the contracting states such as the GATT.
Another group of treaties or conventions aims at unification of law. They introduce common
substantive rules for regulating the transactions between individuals and companies. Most
unifying law treaties or conventions only provide rules for situations with an international
dimension, for example, international transportation or international sale of goods. The
provisions of the treaties or conventions become part of the national law of the contracting
states. For a specific treaty or convention, only the contracting states are bound by it. A
number of treaties are, for instance, not yet in force or are at present only applied by a limited
number of countries. For that reason many unifying law treaties or conventions achieve only a
limited or a regional unification.

There are some important international treaties or conventions as the sources of
international trade law. They include but not limited to: the United Nations Convention on
Contracts for the International Sale of Goods ( CISG 1980) in the area of international sale of
goods, Conwvention on the Unification of Ceriain Rules of Law Relating to Bills of Lading ( Hague
Rules 1924) , the Warsaw Convention and the Convention for the Unification of Certain Rules for
International Carriage by Air ( Montreal Convention 1999) in the area of international

transportation, the International Convention on the Protection of Industrial Property in 1883 and



