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Abstract

Abstract

The Problem of the influence of mandatory norms upon the effect of contract has
not got sufficient study and a proper approach in our country either in the theory or in
the practice. According to the subjective teleological interpretation, the new Contract
Law of China has paid attention only to the limitation of the certain layers of statutes
in avoiding the unrestrained invalid contract, without recognizing essentially the
relation between mandatory norms and the effect of contract.

After making clear the definition of the correlated basic concepts, based on the

§ 52(5) of Contract Law, the dissertation had built a norm basis (Normgrundlage) for
the rule of the prohibit of breach of the mandatory norms according to the
interpretation method of teleology, i.e. the rule of principle and exception. “The void
contract because of breaching the law and administrative regulations” is the principle,
“unless the law stipulates for other purposes™ is the exception. In the first case the
void contract means a certain, irremediable and to-all-person-effective void, while
legal consequences in the last case includes all the other effects, for example the void,
uncertain void and even the total positive effect. This is the legal basis for the
evaluation of the legal consequences in private law to breach of the mandatory norms.

When a certain contract breaches a statute, it does not breach the §52(5) of
Contract Law but the mandatory norm(s) in concrete cases. Therefore, before judging
the effect of a contract, we should analyze the benefit that the concrete mandatory
norms protect in the purpose of the norm, and then compare it with the benefit of the
contract. With submitting the priorities of the benefit to the norm basis
(Normgrundlage) for the rule of prohibit of breach of the mandatory norms, we can
come to the conclusion, that which effect of contract is applicable to the concrete
breaching behavior. In another word, the rule of prohibit of breach of the mandatory
is applicable only when it is analyzed together with the purpose of the concrete
mandatory norm.

The detailed steps are as follows.

On micro-way of judgment, it is divided in turns into three steps: to judge if the



Abstract

norm belongs to mandatory norm, then to estimate if the mandatory requires an
influence upon the effect of the contract, and in the end to make out which kind of
influence occurs: invalidation, relative invalidation, effect awaiting definition, or
revocability, etc.

On concrete method, this dissertation puts forward an interpretation method of
statutes aiming at the teleology of norms, esp. it delves further into an operative
approach in the light of jurisprudence theory of interests and evaluation
(Interessenjurisprudenz und Wertungsjurisprudence) for the interpretation of the
purpose of the norm (Sinn und Zweck der Norm). The approach contains three layers:
abstract general interests, general practical priority, and the further limitation of
relations to factual different interests. The course of judgment will cease in any steps
when it comes to a conclusion, which the upheld interests of effect of the contract
should get priority to protection. Otherwise it must continue in turns till the last one.
In addition, through out the procedure of balancing the different interests, we should
consider the typical social situations of China, such as the needs to nurse the spirit of
autonomy of private law in social stage nowadays, and the deduction of special
elements of the Chinese society. Only thus, can the method of interpretation keep

pace with our social environment.

Key words: mandatory norms effect of contract teleological interpretation of

norms illegality of contract Article 52 of Contract Law
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