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Preface

Law comes from many sources. In an ideal world, the authority of these sources would be
clearly defined and neatly demarcated, so that no event or occurrence was ever subject to
control by more than one law maker or law enforcer. But such is not the world where we are
living. The power to make or administer law is often unclear and, even when clear, frequently
overlaps. Conflicts arise, and a way is needed to resolve them. This, broadly speaking, is the
subject matter of “private international law.”

In a world which is shrinking by increased and improved means of communication and
exchange, private international law, especially in a comparative perspective, has acquired
extraordinary importance and become an indispensable tool for all lawyers. It is in this sense
that this textbook fulfils its utilitarian purpose, as it explores both doctrinal and pragmatic
aspects of Chinese private international law from the perspective of comparative law. Moreover,
since the first Conflict of Laws Act of the PRC was passed on October 28, 2010 which shall be put
into effect on April 1, 2011, Chinese private international law has witnessed a silent revolution;
hence, there can be little doubt that the publication of this book is timely and necessary.

This textbook is designed for use in a typical three-credit course on private international law
taught in English, which is devoted to providing detailed and in-depth analysis of the current
conflict rules in China concerning jurisdiction, choice of law and recognition and enforecement of
foreign judgments and awards in civil and commercial related disputes, and to carrying out updated
case analysis which could discover the judicial practice in the Chinese People’s Courts.

Part I consists of three chapters which provides an introduction to the course without
enmeshing students in details and complexities better provided in later parts. Chapter 1 is a
general description of private international law where its name, scope, nature, definition and
raisons d’étre are discussed. The remaining two chapters examine the sources of private
international law and a vital concept of our subject—"“Conflict Rules” respectively.

Part IT explores the historical development which is composed of three chapters, i.e., the
European Continental History, the Anglo-American History, and the Chinese History. This part
is important, insofar as modern private international law has been strongly influenced by its
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own history.

Part III turns to the “Subjects of Private International Law.” Under the Chinese scholarship,
natural persons and legal persons are classified as “regular subjects,” while states and
international organizations are classified as “exceptional subjects.” The first two chapters of
this part lay out the nationality and domicile of natural persons and legal persons and the last
chapter discusses the issues of states and international organizations as the subjects of private
international law. China’s position and practice on the immunities of states and their property
have also been thoroughly analyzed in chapter 3.

Part IV deals with “International Civil Jurisdiction.” As jurisdiction is usually the first
issue that a court has to deal with when a dispute is submitted before it, this part examines the
jurisdiction of courts in international civil litigation prior to the discussion of choice of law
issues. Chapter 1 provides a comprehensive exegesis of the basics of international civil
jurisdiction. Chapter 2 summarizes and analyzes the current Chinese legislation and judicial
practice on international civil jurisdiction; thereafter it provides comments and suggestions.

Part V spells out the “General Part of Conflicts Law,” which examines a number of
conceptual issues recurring in discussions of choice-of-law problems such as characterization,
renvoi, proof of foreign law, evasion of law and ordre public reservation.

Entitled “Selected Areas of Conflict Rules,” Part VI exposes students to the core set of
issues needed to understand private international law. This part focuses on conflict rules that
scatter through various Chinese laws, including new Conflict of Laws Act of 2010, whose
balance will be devoted to a survey of selected areas of Chinese conflict rules, scrutinizing the
relevant legislation as well as judicial practice and providing systematic comments. The
conflict rules for capacity, contract, tort, family issues, succession and property are selected as
the topics of discussion in this part. The highlighted areas are chosen partly for their
importance in terms of their effect on the relationships between China and other states and
between Chinese citizens and foreigners, and partly because of the lack of available materials
other than these subjects.

Part VII is “Recognition and Enforcement of Foreign Judgments and Awards” which
includes two chapters. Chapter 1 provides an overview of the recognition and enforcement of
foreign judgments and addresses the recognition and enforcement of foreign judgments in
China. Chapter 2 reviews, infer alia, the distinction between recognition and enforcement, the
regime for recognition and enforcement of foreign awards in China and the application of the

New York Convention in China.



Part VIII, the closing one of the book, is “The New Conflict of Laws Act of the People’s
Republic of China.” As its heading suggests, this part attempts to make an objective and
comprehensive assessment of the Conflicts Act by tracing its history, scrutinizing its most
important provisions, and drawing a conclusion. It should be noted that I have attempted to
state the law on March 31, 2011, although it has proved possible to take account of certain
later developments when correcting proof.

Undoubtedly, the theme of this book is truly international. For this reason, I want it
published in today’s “lingua franca”—English. Since language is the most important—and
even the only—weapon in lawyer’s armory, the linguistic quality of this book was one of the
utmost concerns to me. The readers should bear in mind that considerable parts of this book
consist of the translation of original Chinese language works. This will become apparent in the
style and the types of footnotes, which also refer to literature written in neither Chinese nor
English language. Thus the book represents a symbol for the experience of comparative law.

As the author of this book, I am immensely grateful to the University of International
Business and Economics Press. Their teamwork is always outstanding, and it is a joy to work
with them. I am especially indebted to Ms. WANG Yu who, in my eyes, is a dream editor: I do
not think anyone could have been more supportive.

Last but not least, I want to acknowledge the understanding and sacrifice of my family.
Without the enduring love, encouragement, and support of my loving parents and dearest wife,
little would be possible.

As always, I fully accept responsibility for the errors and omissions found in this book.
Despite my best efforts, I am sure some will be identified. Conflicts scholarship is always a
risky undertaking,” and a conflicts book written in a foreign language is perhaps even more
fraught with reputational risk. I can only hope that a gentle and patient reader will find it a
useful contribution to the understanding of chinese private international law from the
perspective of comparative law.

HUO Zhengxin
June, 2011
Beijing, China

© As Judge Porter of the Louisiana Supreme Court lamented about 180 years ago, this is “a subject, the most intricate and
perplexed of any that has occupied the attention of lawyers and courts: one on which scarcely any two writers are found to entirely

agree, and one which it is rare to find one consistent with himself throughout.” Saul v. His Creditors, 5 Mart. (n.s.) 569, 589 (la. 1827).
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We are living in a globalised world where human affairs freely cross national boundaries;
we are living in a world where exist a number of separate municipal systems of law that differ
greatly from each other. Therefore, we need a kind of law to reconcile sovereignty and the
exigencies of international transactions. Private international law is just what we need. It
comes into play when the issue before the court affects some fact, subject matter, or
transaction that is/are so closely connected with a foreign system of law as to necessitate
recourse to that system. It has, accordingly, been described as meaning “the rules voluntarily
chosen by a given state for the decision of cases which have a foreign complex.”'

In a world in which international transactions take place with increasing frequency,
knowledge of the private international law is necessary not only for scholars and litigants, but
also for all lawyers who give advice or draft documents to international activities. Therefore,
no law school course anywhere in the world today can be regarded as comprehensive if it fails
to include private international law, nor any law school student can ignore the subject in the
21% century if he/she wishes to fulfill his/her career dream.

Part one of this book provides a general introduction to the course without enmeshing

students in details and complexities better provided in later parts.



Chapter One

Description of the Subject

[ Learning Objectives]

By the end of this Chapter and the relevant readings, you should be able to:

¥  State the definition of private international law from the perspective of comparative
law

Y Define “foreign element” in Chinese legal context

Y<  Understand the scope and nature of private international law from the perspective of
comparative law

Y Comprehend the reasons why Chinese scholarship uphold a broader scope of private
international law

¥¢  Understand the raisons d’étre of private international law

[ Key Conceptions or Terms]
private international law, conflict of laws, foreign element, sovereignty, forum shopping

[ Case Study]

On May 23, 2004, a section of the futuristic, cylindrical passenger terminal at Paris’
Charles de Gaulle airport collapsed, killing four people. The dead included two Chinese,
one Czech and one Ukrainian. Three other people were injured in the collapse. In February
2005, the results from the administrative inquiry were published. The experts pointed out
that there was no single fault, but rather a number of causes for the collapse, in a design
that had little margin for safety. The enquiry found the concrete vaulted roof was not
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resilient enough and had been pierced by metallic pillars and some openings weakened the
structure. Sources close to the enquiry also disclosed that the whole building chain had
worked as close to the limits as possible, so as to reduce costs. Paul Andreu, the designer
of the terminal, denounced the building companies for having not correctly prepared the
reinforced concrete.

Where should the victims or their relatives sue for damages? Whom should the victims
sue? What law governs their claims? Should different laws govern the victims of different
nationalities? Are the plaintiffs entitled to the benefit of the French rule that allows an award
of “moral damages” for grief over the loss of the injury of close relatives? If the plaintiffs
chose to submit their claims before a French court in Paris, can the judgment rendered by that
French court be recognized in China?

This case provides the issues with which private international law has to cope. The legal
issues it poses are difficult because law has become the prerogative of territorial sovereigns,
whereas human affairs freely cross state and national boundaries. As this case illustrates, the
tension between sovereignty and mobility raises a series of questions which can be grouped
together under the following three headings:

(1) Jurisdiction (where can the parties resolve a dispute by suit or other means, such as
arbitration or reconciliation?)

(2) Choice of law (what law will a judge or an arbitrator apply to resolve the dispute?)

(3) Recognition and enforcement of judgments or awards (what will be the effect of any
judgment or award? Or to be more specific, can other jurisdictions and nations be expected to
honor the determinations of the court or the arbitrators that decided the dispute?)

Basically, the above three questions consist of the main topics of private international law.
Consequently, the subject matter of this course is central to planning international transactions
and to resolving disputes resulting from those transactions.

1. Name

The branch of law with which this book deals has been called by various names, of
which the two most common are “private international law” and “conflict of laws.” The
expression “private international law” is thought to have been first employed by Joseph
Story and is commonly adopted in most civil law countries. However, at the end of the 19"
century, the influential jurist A.V. Dicey chose the title “conflict of laws” for his treatise
upon the subject. Since then, the expression “conflict of laws” has tended to be used in
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common law countries.”

Objections have been raised to both the title “private international law” and “conflict of
laws.” The former is open to criticism in that it can lead to confusion with public international
law and does not properly reflect the fact that the subject embraces the difficulties that arise
when one state includes more than one jurisdiction, such as China and the United States.
Likewise, the latter is misleading in that the entire object of the subject is to promote harmony
rather than conflict between different legal systems of the world.?

Nevertheless, the author submits that as both titles have long been used throughout the
world and as nobody has found a better one, it hardly seems worthwhile to devote further
thought to this merely terminological issue. As Voltaire said, quite correctly, that the “Holy
Roman Empire” was not holy, nor Roman, nor an Empire, we still use the term. For this reason,
the two terms are used alternatively in this book without actual difference in meaning. The
author selects “Private International Law” as the title of the book and uses this term probably
more frequently than “Conflict of Laws (or “Conflicts Law”) simply because the former
accords with the usage of civil law countries.

2. Scope

As mentioned above, private international law deals with issues that spill across national
lines; nevertheless, scholars around the world have never reached consensus on the scope of
the subject; the following paragraphs, therefore, attempt to provide a tentative description of
the different arguments on this issue from the perspective of comparative law.

2.1 Com mon Law Approach

In common law countries, conflict of laws, or private international law, is a body of rules
designed to determine whether domestic or foreign law is to be applied when a domestic court
is faced with a claim that contains a foreign element.’ The peculiarity of private international
law in common law doctrines is that it has no material content, in the sense that it does not
provide any immediate solution to a particular dispute, but merely indicates the legal system
which is competent to provide the rules to be applied.” Specifically, conflict of laws in

@ Tt is very interesting to notice that the phrase “private international law,” which is now widely used in civil law countries as
well as in England, was coined by Joseph Story, an American judge and professor; while the term “conflict of laws”, or “conflicts law”
(or simply “conflicts”), which is used in common law countries except England was invented by Dutch authors. See FRIEDRICH K.

JUENGER, CHOICE OF LAW AND MULTISTATE JUSTICE 4,19 (2000).



