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The Future of Evidence Law

Ronald J. Allen”

The title of this talk is somewhat daunting and perhaps lacking in humility. As the famous
American baseball player and manager, and others, have often reminded us, predictions, es-
pecially about the future, are difficult. Thankfully, the scope of my talk can be somewhat nar-
rower than the scope of this conference. The conference and the Key Laboratory of Evidence
Science of the Ministry of Education ( China University of Political Science and Law) which is
its primary sponsor focus on both evidence law and forensic science, but my remarks will focus
on evidence law. This is not meant as a slight to forensic science. Quite the contrary, it is in
fact praise. It is praise because the forensic scientists of the world are quite clear what their fu-
ture is, and they are right to pursue it. Their future is to continue the incredible explosion of
scientific knowledge that has occurred in particular over the last century and to domesticate that
knowledge so that it can be used to advance the primary objective of any sane legal system,
which is to facilitate the accurate resolution of disputes.

Many would initially find my emphasis on accurate resolution of disputes as the primary
objective of a legal system to be curious, and they would object that instead the primary objec-
tive should be the protection of rights and the enforcement of obligations. Let me remind you
once again, for the point cannot be emphasized enough, that acts are prior to and determinative
of rights and obligations. Without accurate fact finding, rights and obligations are meaningless.
Consider the simple case of ownership of the clothes you are wearing. Your ownership of those
clothes allows you the “right” to possess, consume, and dispose of those assets, but suppose I
demand that you return “my” clothes. That is, I insist that the clothes that you are wearing ac-
tually be long to me. What will you do? You will search for a decision — maker to whom you
will present evidence that you bought, made, found, or were given the clothes in question,
and, if successful in this effort, the decision — maker will indeed grant you those rights and im-
pose upon me reciprocal obligations. The critical point is that those rights and obligations are
dependent upon what facts are found and are derivative of them. The significance of this point
cannot be overstated. Tying rights and obligations to true states of the real world anchors rights
and obligations in things that can be known and are independent of whim and caprice. This is
why the ideas of relevance and materiality are so fundamentally important to the construction of

a legal system. They tie the legal system to the bedrock of factual accuracy. This point is truly

% John Henry Wigmore Professor of Law, Northwestern University; Chair, International Board of Advisors, Evidence Law

and Forensic Sciences Institute, CUPL; Fellow, China University of Political Science and Law.
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universal. Neither rights or obligations, on the one hand, or policy choices on the other, can
be pursued in the absence of knowledge of the actual, relevant states of affairs.

The forensic scientists have no doubts about what they pursue, and it is indeed truth; thus
to me they are a model of what all scholars and practitioners working within the legal system
should aspire to. This is not to say that your various tasks are not difficult, and do not pose any
difficult conceptual problem, for both are false. In particular, when experimental results pass
the test to become knowledge can be highly contested. Similarly, how results of testing should
be presented in court is fraught with difficulty. And of course you forensic scientists, like eve-
ryone else, may on occasion claim more for your results than the true state of your various sci-
ences justify, and the rest of us must be on guard against such claims. Still, in general you are
a role model for legal scholars.

No, the future of forensic science is clear and needs no sustained debate, although the
discrete results reached in any particular subfield of forensics can and should be hotly contested
precisely on epistemological grounds. But a puzzle arises. If the deepest aspiration of a legal
system is to the truth, why isn’t that the governing principle of evidence and evidence scholar-
ship, just as it is for forensic science?

To some considerable extent the pursuit of truth is an important organizing principle of the
field of evidence, as I have lectured on repeatedly throughout China, precisely because of the
relationship between accuracy on the one hand and rights and obligations on the other. None-
theless, there is one critical difference between the forensic sciences and the law of evidence,
and between forensic scientists and legal scholars. Science and scientists are pursuing knowl-
edge about an external reality, whereas the law and legal scholars are creating a man-made sys-
tem that is a very important part of the larger social fabric and its governing institutions. Foren-
sic science is pulled purely by the pursuit of knowledge; the law and the legal system are
pulled in many different directions.

You may recall that the last time I spoke to you, two years ago at the Second International
Conference on Evidence Law and Forensic Science, I identified what I referred to as the next
three tasks of Chinese Evidence law, and they were

1. First, it is critically important that the Chinese legal system conform its rules of evi-
dence to the needs and context of China.

2. The second task is to convene a national discussion and to come to agreement on truly
uniform evidentiary provisions.

3. Third, evidence scholarship in China needs to advance beyond the discrete issues of
individual rules of evidence and deal with what I call the “macro” or larger and more signifi-
cant issues that evidence law effects, such as:

A. The social implications of juridical proof.

B. The relationship between juridical proof and probability theory.

C. The use of expert testimony.
D

The relationship between procedure and evidence.
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There is a common thread running through these three tasks, which is that it is inadequate
to simply focus on discrete rules or laws of evidence. This reflects the many different directions
in which any legal system is pulled by competing interests. The first, the need to particularize
the law of evidence to your own needs in China, reflects that your needs will differ from those
of other countries. The second reflects how different people can honestly disagree about what
the law of evidence should do, in part because of disagreement about what the pressing social
and political needs of the country are. The third generalizes these first two points and highlights
that the law of evidence affects and is affected by the larger social and political structures of the
country.

The law of evidence, in short, is not concerned exclusively with the pursuit of truth; it is
an integral part of a legal system that pursues many different, and often competing, interests
simultaneously. Thus, to predict its future is a more difficult task than predicting the future of
forensic science. This is an important point, and to appreciate it fully one must consider the
complexity of creating a legal system. An enormous number of policy choices face the designer
of a legal system. Some are consistent with the pursuit of factual accuracy, but many are in op-
position to it. Note that I use the phrase “policy issues” to accompany all interests that society
may pursue ranging from moral imperatives to the quite practical and utilitarian. Among the is-

sues that must be accommodated are :

Pursuit of Factual Accuracy. One might reasonably suppose that natural reasoning proces-
ses based on innate epistemological capacities work reasonably well, and thus typically should
be deferred to in the pursuit of factual accuracy. This means that the law of evidence can be
quite brief, and basically just let natural reasoning processes determine the outcome of cases.
However, there may be recurring situations that lead people to error. In such a case, rules of
evidence may attempt to correct for that systematic error. This explains the authorization to ex-
clude evidence when it may be misleading or unfairly prejudicial. It also underlies other rules
such as limitations on character and propensity evidence, and the requirement that witnesses
testify from firsthand knowledge. The important point for present purposes, though, is that the
circumstances under which individuals systematically make errors probably is heavily dependent

on culture.

The Value of Accuracy. Factual accuracy is surely a very significant desideratum, but it is
by no means the only one. It has a cost, and the cost can sometimes be too high. A legal sys-
tem overly preoccupied with factual accuracy may undermine the very social conditions that the
legal system is trying to foster. A dispute worth only a dollar that would take a thousand dollars
to litigate to a factually accurate conclusion perhaps should not be litigated. Such litigation may
very well reduce overall social welfare and discourage private settlement of disputes. Where the

limit is reached is difficult to say, of course, and surely depends on local views.
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The Value of Incentives. Factual accuracy competes not just with cost but with other poli-
cies that a government reasonably may pursue. The list of such policies is long, and again cul-
turally contingent. The law of privileges may foster and protect numerous relationships ( spou-
ses, legal, medical, spiritual, governmental, etc. ). Litigation of an accident should not dis-
courage reduction of risk (the subsequent repair rule). Perhaps settlement of disputes is pre-
ferred to their litigation, which leads to the exclusion of statements made during settlement
talks. The encouragement of settlement is also a reason not to price litigation too low. The more
the public subsidizes litigation, presumably the more of it there will be, and the less of private
negotiation. There are still other policies that can be pursued. In the United States, we rest a
vast body of exclusionary rules on the perceived need to regulate police investigative activities.
Rules of evidence also can encourage or discourage certain kinds of law suits from being
brought. Again in the United States, we went through a period in which we thought rape vic-
tims were being overly discouraged from reporting crimes against them, and one response was to
create rules of evidence that reduced the abuse at trial that such individuals may have been ex-

posed to.

General Considerations of Fairnessmay also influence the law of evidence, although the
precise effect of this variable is often hard to sort out from more overtly utilitarian motivations.
Some think that the limit on unfairly prejudicial evidence reflects not just the concern about ac-
curacy but the concern about humiliation, as is also the case with rape relevancy rules. The
limits on prior behavior and propensity evidence reflect in part a belief that an individual should
not be trapped in the past. The hearsay rule to some extent reflects the values of the right to

confront witnesses against you.

The Risk of Error. A mistake free legal system is not possible. It is critically important to
recognize that two types of errors can be made—a wrongful verdict for a plaintiff (including a
conviction of an innocent person) , which we call a Type I or false positive error, and a wrong-
ful verdict for a defendant (including an acquittal of a guilty person) , which we call a Type 11
or false negative error—and resource allocation and other decisions will affect the relationship
between these two types of errors.

Reasonable people can disagree as to the significance of these two types of errors, but both
must be taken into account in the construction of the legal system. In the United States, we
structure civil litigation to attempt to both equalize the errors made on behalf of plaintiffs and
defendants and to reduce the total number of errors. The criminal justice process, by contrast,
is designed to reduce the possibility of wrongful conviction at the admitted expense of making
more mistakes of wrongful acquittals. Although the matter is complicated, these perspectives
explain in large measure the preponderance standard in civil cases and the standard of proof be-
yond reasonable doubt in criminal cases. In civil cases, an error either way results in identical

misallocation of resources. If the plaintiff wrongly wins a $ 500 verdict, a citizen (the defend-
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ant) wrongly must part with $ 500. If the defendant wrongly wins a verdict that he or she does
not owe $ 500, a citizen ( the plaintiff) wrongly will be deprived of $ 500 that rightfully he or
she should possess. These two cases are identical analytically. In criminal cases, by contrast,
in the United States we view a wrongful conviction as a more serious harm than a wrongful ac-
quittal, and thus make convictions hard to obtain by requiring proof beyond reasonable doubt.
We do so even though it is possible (but by no means certain) that a side effect will be in-
creased numbers of false acquittals and an overall increase in the total number of errors.

Again to demonstrate the complex environment within which the law of evidence operates,
note how this simple emphasis on errors can be radically inappropriate, for two reasons. The
first involves the recognition that a focus on errors alone is inadequate ; a legal system also has
to be concerned with correct decisions. A legal system that got every decision wrong, but trea-
ted plaintiffs and defendants equally, would satisfy the requirement to equalize errors, and a
refusal of a legal system to adjudicate difficult cases could very well minimize the total number
of errors the legal system makes. Notwithstanding their operationalizing the underlying objec-
tives of error management, both approaches seem quite odd and unacceptable. The reason is
that, in addition to errors, the rates of correct decisions matters in deciding how to structure
the legal system; the optimization problem, in other words, has four rather than two varia-
bles. (1)

In addition to neglecting the implications of correct decisions, the simple concentration on
errors neglects the relationship between what occurs at trial and primary behavior. No one
doubts that law exists to affect primary behavior by articulating standards of conduct, creating
rights, and providing incentives to conform conduct to legal requirements. Correct adjudication
of legal disputes is a useful and perhaps necessary condition for those incentives to operate. If a
person can disregard legal entitlements with impunity, the rate of such disregard is likely to go
up substantially. But this is not the full story. Most cases, both civil and eriminal, in the Unit-
ed States settle. Thus, the true rates of correct and erroneous decisions is not just the trial
rates, but the overall rates of resolution. And those rates in turn effect whether disputes even a-
rise. All of these variables must be taken into account in appraising the legal system. (2]

As I suggested above, hovering over all of this is the implication of cost. Whatever might
be the optimal relationship between trial verdicts themselves, and trial verdicts and primary be-
havior, in a system of no transaction costs might not be optimal where there are transactions
costs. Some correct decisions may not be worth what they cost to achieve, and thus it is possi-
ble that pricing some disputes out of the legal market should not be regretted. The market for
legal disputes probably operates like other markets, and a decline in cost would probably yield

an increase in consumption. That means that the option of a formal dispute resolution will be

(1) Ronald J. Allen & Larry Laudan, “Deadly Dilemmas”, 41 Texas Tech. L. Rev. 65 ~92 (2008).
(2] Id. ; Larry Laudan & Ronald J. Allen, “Deadly Dilemmas II; Bail and Crime”, forthcoming, 85 Chi. Kent L.
Rev. 23 (2010).
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substituted for an informal one, such as negotiation and compromise. If the formal option is too
costly to pursue, people would pursue informal ones, such as compromise and negotiation.
That may be preferable in many instances.

Miscellaneous Policy Questions. There are many other contingent questions that must be
answered by the architect of a legal system. Most importantly are those allocating responsibility
over the various actors in the legal drama. These involve such questions as whether trials
should be episodic events as is somewhat more prevalent in Europe or single shot events as in
the United States, how much discretion should the trial judge have and how much should the
parties control the process, what is the relationship between trial judges and appellate judges.
Should there be trial de novo in the appellate court or is it limited to review of legal errors? Are
small civil cases different from large commercial cases in ways that justify different treatment?
What about criminal cases? How do they differ from civil cases in ways that reflect how they
should be structured?

In substantial measure, the future of the law of evidence will be determined by the re-
search many of you are doing into the kinds of issues that I have just identified. For the most
part, the kind of work done in different countries will be perfectly understandable to scholars
and practitioners from other countries. The attributes of human inference and cognition are uni-
versal, even though they may have differing implications in differing contexts. You in China,
for example, may think that the United States emphasizes too strongly exclusionary rules,
whereas we in the United States may think that China’ s evidentiary process is too lax and dis-
cretionary , but what we will both mean by such conclusions is that the position that some coun-
try has taken on a particular issue would be suboptimal in a different context. The disagree-
ments will not be a result of conceptual disputes but over the plausibility of one approach or an-
other to a particular social problem in a particular social context.

Note that I have out of my predictions for the future of evidence law and the list of tasks
any attempt to regulate in a meticulous fashion the inferential process used at trial. This is not
the task of the law of evidence, nor should it be. Evidence law takes natural cognitive practices
as they exist, and can at best nudge the inferential process in one direction or another. Indeed,
whenever a rule is proposed that is designed to protect the tribunal from reaching a particular
result, one should be skeptical. The justification for such a rule can only be the belief that in
some particular area there is a high probability of irrationality. But why would the rule makers
be systematically more rational than the people who decide cases? This is why the emphasis in
my country on keeping evidence from a jury in order not to prejudice the jurors is so fundamen-
tally misguided, and also why, thankfully, in reality it does not occur very much. Evidence is
regulated much more to avoid inefficiencies and to forbid a wealthier party from overwhelming a
poorer one with legal costs.

One important question that you will face, as we do in the United States, is what the form

of evidentiary regulation should be. To what extent should there be detailed rules, and to what



