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Abstract of my Dissertation

In this dissertation, the author tried to explore the internal crux of the dilemma
of the rule of law in contemporary China and its alternative approach to resolution.
This paper is composed of two parts.

In Part ], the author researched the thinking paradigm, its practicing models,
and its consequence of the rule of law in comtemporary China. The studies
demonstrated that the theoretical paradox of the paradigm of legal transplantation,
viewed as the predominant ideology in the legal research and the legal reform, is
inherently related with the practical dilemma of the rule of law in China. Therefore,
the study on the rule of law in China has to begin with criticizing the rule of law
model, and its consequence, under the paradigm of legal transplantation. There are
two leading approaches to the rule of law in the practice in contemporary China,
namely the authoritarian approach and the epistemic approach, which correspond
with the two the rule of law models respectively, that is to say, the monopolization of
law and the popularization of law. Working along both lines of monopolizing the
power of law and popularizing the knowledge of law, Chinese lawyers try to
transplant the western “professional rule of law” to China and to achieve the absolute
rule by law. However, these two kinds of the rule of law models not only have
inner conflicts but also result in serious effects. On the one hand, the
monopolization of law leads to the legitimate crisis of the rule of law, and, on the
other hand, the popularization of law brings on decentralization of the judicial
sovereignty. The political ideal of the professional rule of law pursued by the
{awyers and the aspiration of the mass of the people for “the democratic rule of law”
form a tension. By researching on the relation of democracy and rule of law, the
author disclosed the different expectations between the lawyers and the public on the
jdeal and aim of the rule of law. The potential divergence and even opposition
between them constitutes the fundamental dilemma of the rule of law in
contemporary China.

Through criticizing the paradigm of legal transplantation and reflecting the two
the rule of law models, the author prepared theoretically for presenting a new rule of
law strategy and thinking paradigm. All those studies show that the paradigm of
legal transplantation can not interpret the particularity of the rule of law in
contemporary China that the key words are not “goodness of law” and “obedience of
law”, but “legal reform” and “popularization of law”, and that the primary problem
that the rule of law should be confronted with and respond to is to find out the
overlapping consensus between the lawyers and the public in China.

In Part 2, the author presented the mass-line as the rule of law strategy and
focused on coordinating and harmonizing the inner tension between legal reform and
legal popularization, between the lawyers and the public, between the rule of law and
nationality, and democracy, and mores. Established the mass-line is in the practice



of the contemporary rule of law, with the help of the democratic theories, social
sciences, the mores and the reasonableness, the author tried to provide an alternative
strategy for the harmony of the lawyers and the public. By introducing a series of
operable leading principle, such as the popular sovereignty, the democratic
representation and the democratic divetsity, the democracy theoties of the rule of law
help the lawyers to deal with the potential disagreements between them and the
public and among the public as well. The scientific approaches of the rule of law
present legal interdisciplinary studies on the legal problems and supply the effective
tools in analyzing the detailed relation between law and society. The mores
foundation of the rule of law reveals the potential refations between the faith of rule
of law and its comvenience in daily life, which display further that the mores
depreciated by the paradigm of legal transplantation contains the common faith and
the overlapping consensus of a nation and contains the reasonableness by which
people communicate and cooperate with each other. In this manner, mores supplies
with a solid institutional and psychological basis the resolution of difficult problems
such as the legitimate crisis of the rule of law and decentralization of the judicial
sovereiguty.

‘With disclosing the dilemma of the rule of law, and pushing the mass-iine of
the rule of law, in contemporary China, what the author concerned is the harmonious
foundation of the rule of law in China. The harmony of society should be the
essential aim of the rule of law, and hence the aim of the lawyers and legal study in
China.

Key Words: Rule of Law; Contemporary China; Legal Transplantation;
Mass-line of the Rule of Law; Harmony
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