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LESSON ONE Law, Language, and Thinking like a Lawyer 1

LESSON ONE
Text

Law, Language, and Thinking like a Lawyer

SCOPE AND PURPOSE

“We must think things not words, or at least we must constantly translate our words into
the facts for which they stand, if we are to keep to the real and the true”, said Holmes.
Holmes left it at that, ! an isolated ornament dropped to float in no readily discernible context of
an address at a bar association meeting.

In this less frequently quoted of his legacy of magisterial pronouncements, he touched upon
a broad range of age — old conundrums of philosophy, psychology, and education: the “reality”
consisting of what he called facts and things, and the relationship between this reality and the
process of “thinking”. Even more intriguing is the relationship of language to both facts and
thinking. As usual, Holmes did not stop for side trips of interminable definition of philosophical
subtleties, including such questions as the extent to which one can think at all except in lan-
guage.’

His adjuration is readily recognizable as his own unique version of the ideal of “thinking
like a lawyer”. And he omitted what is missing from both versions: recognition that they state
objectives, no less so than exhortatiens to virtue itself. 3 The crucial question is: How can such
thinking be taught and achieved?

My objective in the present endeavor is to examine aspects of the nature of language as
they bear upon the processes of teaching and learning, the continuing life-long development of
learning by experience, and the consequent operational effectiveness toward which teaching and
learning are directed. Its immediate context is the teaching, learning, and operational function-
ing of lawyers. In my analysis of the structure and functioning of language, I have taken into

account its application to the learning process in education generally, but specific adaptation to
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areas beyond the law is left to others.

The pervasive durability of the problem is attested by the current cyclical resurgence of in-
terest in teaching in education generally, and in the legal profession’s equally cyclical self-criti-
cism. Implicit in most of the latter is the unexamined difference between what may be “learn-
able”, and what is “teachable” at law school. *

My thesis can be stated briefly. The importance of competence in the traditional skills of
grammar and composition is not to be minimized but, while some improvement in these skills
may be an incidental consequence, this is not the subject of the present study. The vaunted as-
piration of legal education to train its products to “think like lawyers” is a heroic objective. My
concern is with how this can be achieved. It is my conviction, now confirmed by many years of
feedback from former students, that a conscious, analytical awareness of the structure and
functioning of language providés a foundation for enhanced sophistication and effectiveness in
the professional operations of the practicing lawyer, legal scholar, and law teacher. My focus
goes beyond language as a medium of communication, vital though this is, reaching to the pro-
cess of precise analysis, whether this process precedes or accompanies its verbal expression. The
structure of language as a symbolic system is such as to create a world of its own, setting up
barriers against the effective handling of the underlying world of behavior, the “real” world of
persons, places, things, and their interaction. Moreover, language is the product of analytical
processes that are learned with the language, influencing and in some measure determining ob-
servational habits and patterns of thinking, particularly at abstract levels’. This is acutely ex-
emplified by rules, principles, and the doctrinal structure of the law.

Any venture into the thickets of philosophy, psychology, and linguistics hazards the threat
of hidden mine fields. Perhaps a more formidable obstacle is what Walter Wheeler Cook called
the “anathema to the average member of the legal profession” of “that supposedlyA useless study
known as philosophy”. Much of the literature on language may well be “theoretical” in the
sense expressed by some of my students in commenting on courses in linguistics; “So what?”
they have asked. “What do we do with it?”

It may well be that some of the inconclusive speculations of philosophy may not be conge-
nial to the preemptory demand for decision that distinguishes the law from most other learned
disciplines. With Cook, I tender my assurance that my “aim is severely practical.” While
drawing on some of the insights of philosophy and psychology, my pragmatic analysis is not de-
pendent upon a solution of the theoretical riddles of “mind” and “thinking”. My endeavor is to
avoid unfamiliar terminology not susceptible to brief explanation. There is some enlargement
beyond the bare bones® of necessity, at times in footnote commentary, as a foundation for fur-
ther development and application to education generally.

The learning procéss includes, of course, many extra-rational ingredients, as reflected in
the distinction made in the literature between “cognitive” and “affective” factors in learning and

thinking. A related distinction is found in the law in examining the unarticulated values operat-
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ing in the ostensibly neutral choice of alternatives. The philosophers make similar distinctions.

I note this by way of setting another one of the limits to the scope of this paper. In accor-
dance with my operational perspective, my major concern is with the precision of the analytical
processes in legal teaching, learning, and practice. In so doing, I do not minimize the impor-
tance of “affective” or “emotional” factors. It may well be that the decisive roots of even the
most rigorously reasoned positions are extra-rational, whether this be termed unconscious, e-
motive, or judgmental. The persuasiveness of advocacy is sometimes a coldly rational and skill-
fully calculated appeal to emotional prejudice. As my analysis of language will show, advocacy’
s fundamental structure is the outcome of a purposive process. Such aspects will not be ignored
where they necessarily arise in the course of discussion. But recognizing the inseparability of the
rational and non-rational elements in human development, the major contribution of the law has
been the management of human conflict on a rational basis, broadly successful despite its many
human imperfections, failures, and frustrations. Whatever be the use (along with the conse-
quent risk of abuse) to which we devote our legal skills, the starting point must be bottomed
upon a rigorously precise analytical recognition of our subject matter. Put-in less fancy terms:
knowing what we are talking about.

It need hardly be said that the full comprehension, let alone validity, of my position as
thus far stated is dependent on concrete, factual demonstration, a Jamesian “cash value in expe-
riential terms”. In Part II, I give an analytical description of the relevant characteristics of lan-
guage. Part III sets forth specific applications to several legal operations, including the analysis
of doctrinal aspects of the law, the structure of rules of law, the unending controversy on the
reality of the “control” of rules of law, legal drafting, cross-examination, and advocacy. Ade-
quate examples require some substantial detail, and these will be left to Part III. However, at
this point I will venture a few highly simplified preliminary illustrations.

As indicated, I distinguish between a “world of language” (later called the “verbal
world”) and the underlying world of behavior (later called the “nonverbal world”, which will
sometimes include language in its role as “events”). I have said that there is a separation be-
tween the two, setting up a barrier to the effective handling of professional problems. The
mechanism of this barrier is examined in Part II. In some applications this barrier or separation
produces strikingly unrealistic legal treatment of transactions which, if handled by participation
in the events themselves (the “nonverbal world”), would be virtually inconceivable. This
should be observed in the examples that follow.

In one of my courses, I use a commercial problem involving the transfer of a manufactur-
ing enterprise as a going concern’. In the contract of sale it becomes necessary to provide for
compliance with the Bulk Sales Act so that the purchaser may take free of claims of the seller’
s unpaid merchandise creditors. Among the requirements of the Act is the preparation of a “list
of existing creditors” and the sending of notices to creditors, describing the proposed transfer.

Other provisions of the Act show the date as of which “existing creditors” are to be ascertained,
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albeit not with perfect clarity. To avoid uncogitated copying from the form books, the facts of
our problem are so designed as to require analysis resulting in the choice of a date for determina-
tion of the group of creditors to whom notice must be sent, other than the standardized date ap-
plicable to the usual transaction as reflected in the Bulk Sales Act. Selection of a date, prefer-
ably the proper one, thus becomes an important part of the contract.

Students submit contracts that provide nicely for preparation of a “list of creditors”. But
almost invariably there is no provision whatever for the date as of which the creditors are to be
ascertained. Under our facts, recourse to “incorporation” of provisions of the Act to justify
omission of a date is not available since a non-standardized date must be determined. The omis-
sion of any date is so widespread as to bear no correlation to the usual range of varying student
capacities. .

In our class discussion after the student contracts have been submitted, I use the omission
of a date to illustrate the “gap” between our verbal and nonverbal worlds, as one of a series of
repeated demonstrations in many varying contexts. Using the somewhat gadgety shorthand
that soon becomes familiar for convenience of discussion, I suggest that students “visualize fac-
tually” the nonverbal process of rounding up creditors as persons. Often with audibly stunned
recognition comes the realization that this process simply could not be done in a vacuum, in
some timeless cloud. Doing it as of some time would be physically inescapable, quite apart from
any analysis or exercise of intelligence in thé selection of the correct date. Yet by “talking about
it” (the “verbal world”) it becomes possible and in fact frequent to escape what would be in-
escapable in the nonverbal world of behavior. As later elaborated, this “gap” arises from the
“illusion of meaning” inherent in language, chiefly attributable to its “abstractness”, with con-
sequent shortcomings in observation, analysis, and thinking.

Here is another highly simplified preliminary illustration. As part of another commercial
problem, it becomes necessary to provide for an “escrow” arrangement, 8 a common security de-
vice. Adequate provisions would include four elements: (1) Ascertainment and provision for a
specific sum of money (in some cases there can be non-monetary escrows). (2) Delivery to
someone. Thus, a provision naming the “escrow agent”. (3) Determination of what the es-
crow agent is to do with the money. Thus, directions to this effect to the agent, taking into ac-
count protection of the parties and the potentiality of a claim against the agent. This will some-
times constitute a subsidiary agreement of some complexity. (4) The need for a provision as to
who will pay the escrow fee. Commercial organizations (e.g., banks) frequently act as escrow
agents, and they are certainly not eleemosynary institutions.

Student contracts omit entirely one or more of these elements with a high degree of fre-
quency, quite apart from the adequacy of each. In many years of practice I have encountered
lawyers’ contracts that are similarly defective, with almost the same frequency.

However, if we proceed in what we have called the “nonverbal world of behavior”, that

is, if we physically went through the conduct of setting up an escrow arrangement, omission of
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any one of the elements would be physically inescapable. Yet in the verbal world of language,
when we “talk about” (actually write) it, it becomes possible to escape the inescapable. The
same comments are applicable in our Bulk Sales Act illustration described earlier.

A final example is included here because it is representative of the widespread professional
practice in the preparation of agreements of pouring in a profusion. of near - synonyms
(“pleonasms”) when one carefully chosen word would suffice. This familiar habit has become a
hoary tradition, possibly originating in the wordage charges of old-tune scriveners and nurtured
by an uneasy compulsion to leave no stone unturned, as strings of verbiage accumulate with ev-
ery ingenious discovery that still another word may fit, all becoming embedded in the standard-
ized forms waiting for new excrescences.® Some kind of nadir of absurdity is reached in the gen-
eral release. This piece of effortless law practice is even sought to be justified by the wonder it
creates in clients, a guild mystery like the incomprehensible prescriptions of physicians, 10 over-
looking the equal likelihood of its contribution to the lay attitude!! toward lawyers as eccentric
beings. More substantially, on the assumption that every word was intended, with a meaning
other than the rest, it is likely to invite dispute, violating the cardinal-principle that the coun-
selor’s job is to prevent disputes, not invite them.

This practice of word multiplication can be pointed out and corrected as simply bad English
composition, without the need for a massive analytical superstructure. Yet it dies hard, 12 and
the assumption that the teaching of English composition is “simple” is hardly supported by ex-
perience. Moreover, the illustration that follows implicates an aspect of our more fundamental
linguistic approach in which as a corollary of the mere elimination of superfluous repetition we
discover an undetected substantial omission. It incidentally suggests how the same approach
may serve as a contribution to the teaching of freshman English.

This final illustration involves a partnership agreement which commonly includes provi-
sions for termination of the partnership on the occurrence of specified events. Among these is
usually the voluntary determination of a partner to leave the firm. As almost universally provid-
ed in the standard forms (and consequently in agreements encountered in practice), this is ex-
pressed as the “withdrawal or retirement” of a partner. In my handling of this small example
with students I have asked them to “visualize factually” the nonverbal behavior to which each of
the terms refers. Skipping the minutiae of class discussion, the outcome is often that all we are
thinking about is a simple voluntary determination to get out, making two terms unnecessary.
By itself, the mere redundancy in the use of two terms may be a trivial consequence. Yet as a
pervasive habit in legal dr\afting its consequences may become far from trivial. A systematically
developed “visualization” of the nonverbal behavior will go far toward rejection of the absurdi-
ties, which sometimes result in more substantial complications. But in our particular transaction
it also leads to consideration of “retirement” as referring to the distinct problem of separation on
reaching a particular age. So understood as an event other than voluntary separation at any

time, our continued “visualization” of the sequence of nonverbal events leads to recognition of
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the term as wholly inadequate standing by itself, since “retirement” in this sense normally will
require consideration of questions such as voluntary or mandatory separation and setting up of a
pension or other plan usually associated with retirement.

In my preliminary illustrations, correction can be effected without the need for a heavy
theoretical linguistic apparatus, and this may be so with respect to other more complex applica-
tions to be considered. But even a large accumulation of particular exercises, while probably of
some educational value, still remain ad hoc instances. In the vast multiplicity of lawyers’ oper-
ations, it is certain that wholly unanticipated problems will arise, and the particular instances
used as examples are unlikely to repeat themselves. Moreover, the applications differ greatly in
character, as we will see when we consider the following examples: the character of rules of
law as “learned patterns of analysis” ; the“control” of rules of law in the process of judicial deci-
sion (what I call “factual advocacy”); the process of cross-examination; and the process of
teaching. I use this last term as embodying a teacher’s contribution to learning, which goes be-
yond the determination of the subject matters of study, chairmanship of class proceedings (a
custodial function at some levels), “learning by example and imitation”, and the“motivation”
stimulated by the inspiring teacher. .

A common mechanism underlying all of the applications is the structure of language and its
relationship to precise analysis, a major sense of thinking and, as here considered, “thinking
like a lawyer”. Lawyers, scholars, and teachers perform these operations naturally, with vary-
ing effectiveness, without self-conscious analysis of the intellectual processes. Indeed, this is
how learning, as distinguished from teaching, occurs. It is my position that in the teaching-
learning process, a conscious, explicit understanding of the many faceted underlying mechanism
provides a comprehensive framework and foundation for a profound, personal integration of the
significant ingredients of the ad hoc examples,b illumined but not limited to them, effecting an
important species of the old “transfer of learning”. Particularly in teaching, the relationship be-
tween language and thinking provides an accessible linguistic handle in reaching teaching’s in-
accessible thinking counterpart. Reinforced by this avenue to rigorous, disciplined analysis,

perhaps even the good lawyer, scholar, and teacher can do better.

Summary of the Text

This paper examines the aspects of the nature of language as they bear upon the processes
of teaching and learning, the continuing life-long development of learning by experience, and
the consequent operational effectiveness toward which teaching and learning are directed. The
author’s concern is with how ‘thinking like a lawyer’ can be achieved. He believes that a con-
scious, analytical awareness of the structure and functioning of language provides a foundation
for enhanced sophistication and effectiveness in the professional operations of the practicing

lawyer, legal scholar, and law teacher. The writer’s focus goes beyond language as a medium
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of communication, reaching to the process of precise analysis, a major sense of thinking and

“thinking like a lawyer”. In this writer’s mind, the structure of language as a symbolic system

is such as to create a world of its own, setting up barriers against the effective handling of the

underlying world of behavior, the “real” world of persons, places, things, and their interac-

tion. Besides, language is the product of analytical processes that are learned with the lan-

guage, influencing and in some measure determining observational habits and patterns of think-

ing, particularly at abstract levels.
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letter, and certain words may possess only a
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3.no less so than exhortations to virtue
itself: A] *F #J no less than RAR“A T T, M
- [FEE” BB B, &0 He is no less clever than
his brother( fth 0 fth 38 3 —BEBHBA ) . H Al 2K
181 4 45 #59 3F 4335 : no less than (7 & F8 noth-
ing less than #/R)(IEF, B, B B4
£, EKHE); not less than (AP TF; £
/) ;not less than(FE - 7 E A F F); noth-
ing less than(5E & —H; B E 8L ) ;sth. less
than(# - JL4) s still less than(® BT &
EEp, EREREWNE, MAEA"HER);
none the less = no less, & “fRIH, 3887 #
2A,

4 . Implicit in most of the latter is the
unexamined difference between what may be

“learnable”, and what is “teachable” at law

school: “ M KRG B IER B R EFE B AT
ROBEFECMIE/ERN BB ABFZHEHESR
REBETBRASERROEE ., 448 KH
¥ 4], HIEH F 15 R “the unexamined differ-
ence between what may be “learnable”, and
what is “teachable” at law school”,

5.in some measure determining observa-
tional habits and patterns of thinking, partic-
ularly at abstract levels: “ 7€ 3 F #2 B _E AT LA
RE (AT ME S B EERR, iR
ERMBERE K", HF in some measure H B
" LI H in a measure ¥R, “FERMEE L
MR B, KLUH measure B # R K & & &
& : beyond (out of/above ) measure ( & AJ f#
B i 4tk ) s by measure (3K /M B R
) ;in (a)great/large measure(fR, K2¥, K
#4543 ); to measure (BB R ~F, #&# F, fiA
F) ; within measure(i& B #l1, i& I #b) ; with-
out measure(FE#, T B).

6.bare bones: FEH#l; B E AW R T; &
EHE.

7. going conceérn ; business that is active-
ly trading ( H. P. Collin, Dictionary of
Law) ;business that is in operation{ Merriam
Webster’ s Dictionary of Law) X8, —
FhgiE B BRI B ok, M FHET
KB — ML ME,

8.“escrow” arrangement: “ ff %% 4 58 B
BB B LI, escrow B — MO R E R
BB M = EXE = RE FEMEAE
)G BB %8 2 (an instrument esp.



10 HEEERREHE

a deed or money or property held by the third
party to be turned over to the guarantee and
become effective only upon the fulfillment of
some condition) o

9.This familiar habit has become a
hoary tradition, possibly originating in the
wordage charges of old-tune scriveners and
nurtured by an uneasy compulsion to leave no
stone unturned, as strings of verbiage accu-
mulate with every ingenious discovery that
still another word may fit, all becoming em-
bedded in the standardized forms waiting for
new excrescences. ‘R I WME HRKEA,
CRARBETHERBANXEER, L
SR EBC A W, B AN B BL AT H A R
1) AR 2 B A o BRI SR I TR KR,

HeMEEREXEBAE, BFHESH
KHEHEME", A P leave no stone un-
turned R“ZE LB AR~ FEEZWME
H” & B, all becoming embedded in the
standardized forms waiting for new excres-
cences f&-T~ nominal absolute construction(
SLEE)

10.a guild mystery like the incompre-
hensible prescriptions of physicians: — # 7
W ELIE R BY), ME) CEEEA E L
T o

11.lay attitude: th 4L B lay 38 B9 R lay-
man, BPIE B A £ ;lay attitude B8 “JE &
BATNBSE.

12. dies hard: (I 8, I {5 10 % ) X ¢
B, MR

EXERCISES

I. VERBAL ABILITIES

Part One

Directions : For each of these completing
questions, read each item carefully to get
the sense of it. Then, in the proper space,
complete each statement by supplying the
missing word or phrase .

1. Every mature system of law has a
long history from its as a system,
back through its archaic and almost forgotten
predecessors, to its remote origin in its prim-
itive law background. .

A) inducements B) incrimination
C) inception D) incertitude

E) incarceration

2. By legal history, we mean at mini-
mum the development of the concepts, doc-
trine and rules which have been used to keep

order in the society, which arose at particular

times of particular circumstances and the ex-
tent possible, should be examined and inter-
preted those times and circum-
stances.

A) in the course of

B) in exact agreement

C) in the company of

D) in the light of

E) in want of

3. Social conditions affect statutes,
which are usually in the hope of
curing some apparent evil or providing some
remedy.

A) enjoined

C) encumbered

E) enacted

4. In the process of judicial interpreta-

B) proscribed
D) employed

tion, the law may be led a long way from the

original intention of the legislators and inter-
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pretation may result, _, a new
statute.

A) in effect B) in dispute

C) in force D) in prospect

E) in the fad
5. William the Conqueror in Norman
Conquest of 1066

mate occupant of the throne, and one of his

to enter as legiti-

first acts was to promise that the law would
be enforced as it was in King Edward’s time
(1043—1066) . )
A) proposed  'B) purported
C) intimidated D) alluded
E) insinuate
6. The rules of blood

closely regulated by law and custom: in the

were

type of vengeance that might be taken, in
the amount of compensation that might be
exacted, in the place at which the compensa-
tion should be paid, and in the circumstances

under which compensation need not be paid.

A) aversions B) enmity
C) grudge D) animosity
E) feuds

7. The Great Council, or Magna Curia,
was headed by the British King and. com-
posed of the lords to whom he had given ex-
tensive of land as a reward for their
faithfulness, and the great ecclesiastics also
held church land,
those added to it the House of Lords and the
House of Commons developed.

A) hounds

C) traits

from this Council and

B) tracts
- D) locality
E) expanses
8. The
essence of the common law system, states

that the Courts should adhere to the law: set

doctrine stare decisis, the

forth in prior cases decided by the highest
court of a given as long as the prin-
ciple derived from those case is logically es-
sential to their decision, is reasonable and is
appropriate to contemporary circumstance.
B) command

D) domain

A) jurisdiction
C) authority
E) periphery
9. It is considered opinion of the Eng-
lish courts that no court in England may de-
clare a statute "_on the ground that it
is unconstitutional :
A) exhausted
C) nugatory
E) revoked
10. A trial court usually consists of one

B) invalidated
D) void

judge who presides over the trial and rules on
question including the adequacy of the
lawyers’ written pleadings, the of
evidence and the law in the case.

A) admittance B) adoption

C) admissibility D) ejectability

E) permissiveness

Part Two

Directions: Choose the one word or
phase that best keep the meaning of the origi-
nal sentence if it were substituted for the un-
derlined part.

1. In the medieval period, and dating
back before the Norman Conquest, a com-
mon method of fact-finding in civil cases was
wager of law or canonical purgation in the
church courts. !
A) compurgation B) complicity
C) condonation D) concurrence
E) reprieve
2. The bill of exchange, now commonly

referred to as a draft, is a basic and essential



