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A Study on the Limited Liability
of Shareholders

——the Cornerstone of Modern Corporate Laws
Abstract

The limited liability of shareholders is the key to understand the
laws of the commercial entity especially the corporate laws, which con-
stitutes the two important pillars for the development of theories on the
commercial entity together with the juristic personality. There are
many books or dissertations about the limited hability of shareholders
published aboard. However, in our country there exist only few disser-
tations and no doctoral dissertations addressing the subject vet. The
knowledge of the domestic scholars on the limited liability of share-
holders is restricted to the principle that the shareholder takes limited
responsibility in accordance with the capital subscribed. While most
teaching materials and relevant thesises can only make a general de-
scription in the introduction or discussion of the limited liability of
shareholders, it is very hard for one to well understand the history and
evolution of the limited liability of shareholders and its relationship
with other legal systems of corporations, let alone to control the devel-
opment of laws of the commercial entity and promote the legal process

of the commercial entity through the legal study on the limited liability
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of shareholders. Therefore, the systematic research on the system of
the limited liability of shareholders in our country certainly needs to be
deepened and expanded. Due to the inadequacy of the systematic re-
search on the subject, the doctoral dissertation was written to make
contributions to fill out the academic blank in our country.

The whole article is divided into two parts, which expound the
subject matter in details from the different perspectives. The first part
is the Historical Study, which is aimed to reveal the historical origins
and development tracks of the limited liability of shareholders.
Through the study in this part, it is fully revealed that the limited lia-
bility of shareholders is the result of the long — standing commercial ex-
perience and legislative efforts of human beings, which has been under
the constant expansion since the date of its forming. In fact, the limit-
ed liability of shareholders has a historical relationship with the devel-
opment of the logic of obligation since the Ancient Rome and the at-
tempts represented by peculiar property and the entailment. The sec-
ond chapter “The Seeds of the Limited Liability of Shareholders in
Roman Time” makes a necessary exploration in the subject. Of course,
the limited liability of shareholders is inseparable with the concept of
legal person and the commercial practices. The legal development mode
of commercial organizations and chartered companies in the Middle Age
provides both the embryonic form of the modern corporations and the
rich soil directly fostering the limited liability of shareholders. The
third chapter “The Evolution of Limited Liability of Shareholders
from 12 Century to 18" Century” makes a detailed discussion on the
above topic. As for the fourth chapter “The Legislative Forming and
Expansion of the Limited Liability of Shareholders” draws a clear pic-
ture about how the legislation of the limited liability of shareholders is
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formed and expanded all over the world. It ought to be stated that the
legislative forming of the limited liability of shareholders not only owns
- a profound social background, but also has a historical course full of
fierce conflicts. The protection of the interest of shareholders and cred-
itors has always been the focus of the legislation on the limited liability
of shareholders and the content emphasized by the system of limited li-
ability of shareholders. Especially it is worthwhile to note that the in-
dependent liability of the corporations is the essence of the system of
the limited liability of shareholders. The British the Limited Liability
Act, 1855, the only legal document named after the limited liability
act in the world, made clear and definite provisions on the subject.
Just because of the core content and value function it has, the limited
liability of shareholders has extensively come into being in the two sys-
tems of law worldwide through the leading development and the flour-
ishing of limited liability companies, the strength extension of institu-
tional shareholders and the process of limitation of one — man compa-
nies and enterprises of partnership, and undoubtedly become the most
popular form of liability in the field of commercial entity.

The second part of this dissertation is focused on the relationship,
which means to clarify the relationship between the limited liability of
shareholders and other relevant legal systems of corporation. In this
part the close legal relationship between the relevant legal systems such
as the different entities of modern companies and assets and the limited
liability of shareholders is fully revealed. Through the comparison be-
tween the type of limited liability corporation and the type of unlimited
liability corporation and the enterprise of partnership, the major legal
systems about the modern corporations discussed in this part have to be

established or reviewed and re — positioned just owing to the application
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of the limited liability of shareholders. It may be said that without the
foundation and framework set by the limited liability of shareholders,
all these legal systems would lose directions. What ’s more, the legal
values and meanings of their existence would consequentially become
doubtful. The fifth chapter of this part “The Beneficial Entity of the
Limited Liability of Shareholders” further explores the inseparable le-
gal relationship between the independent liability of modern corpora-
tions and the limited liability of shareholders on the basis of the above
historical study at first, and then further points out that the legal per-
sonality is not equal to the inevitable independence of the liability of le-
gal person, which originates from and depends on the forming and sup-
port of the limited liability of shareholders. As for other beneficial enti-
ties besides the modern corporations themselves, namely the sharehold-
er, the creditor and the controller, their legal roles and positions have
also experienced profound legal changes along with the forming and ap-
plication of the limited liability of shareholders. The shareholder and
creditor become the beneficial entities the corporation must double
maintain. Unlike the tradition that the controller generally takes re-
sponsibility for shareholders, he is responsible for the independent cor-
poration, which makes the corporation entity the stage for balancing
the interests of shareholders and the creditors in the real tem. The
sixth chapter “The Supporting Assets of the Limited Liability of
Shareholders” makes a detailed description on all the links affecting the
legal changes of assets of modern corporations and other systems,
makes a specific analysis on the legal systems in the aspect of assets and
the mutual relationship with the limited liability of shareholders. Dif-
ferent capital modes, all established on the basis of the limited liability

of shareholders, affect the establishment and maintenance of the COrpo-
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rate capital in different ways, while influencing the value of the limited
liability of shareholders variably. However, under the primitive system
of subscribing the capital, the liability to pay the subscribed capital is
often taken to be the limited liability of shareholders. The completion
of performance of the liability to pay the subscribed capital simply
means the end of performance of the limited liability of shareholders to
some extent. All kinds of theories on positioning the liability to pay the
subscribed capital also have an important influence on the limited liabil-
ity of shareholders. The capital increase or decrease can not evade the
shareholder’s liability to pay the subscribed capital or harm the interest
of the creditor. The mechanism and rule for the distribution of the cor-
porate profits are also based on the limited liability of shareholders.
The non — distribution of the corporate capital is the core concept in the
company laws under the two systems of laws in the world. The seventh
chapter “The Exceptional Application of the Limited Liability of
Shareholders” in comparison with the system of disregard of the corpo-
ration, illustrates the disregard of the corporation does not necessarily
result in the restriction and the exclusive application of the limited lia-
bility of shareholders. Likewise, the restriction and exclusive applica-
tion of the limited liability of shareholders is not preconditioned by the
disregard of the corporation, thus clearly highlighting the different
characteristics and scope of the exceptional application of limited liabili-
ty of shareholders and the system of disregard of the corporation.
Therefore, people can once again realize that the legal personality of
the corporation is not the inevitable and collateral result of the indepen-
dence of corporate liability and at the same time more specifically un-
derstand the legal function in the core of the limited liability of share-

holders — the separation value.
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While addressing the research on the history of the limited liability
of shareholders and its relationship with other systems with the two
parts as the main thread, the author mainly introduces the fundamen-
tal legal characteristics of the limited liability of shareholders and the
basic legal significance at the system level in the first chapter of “Gen-
eral Introduction”, in which the subject matter of this dissertation is
also pinpointed. In the last chapter of this article, namely the eighth
chapter “The Limited Liability of Shareholders and the Improvement
of the Company Law in Our Country”, based on the introduction to
the legal process of the limited liability of shareholders in China and
connecting with the above research and understanding, the author ex-
presses his personal opinion on the status quo and weakness of the leg-
islation on the corporations and enterprises in the contemporary China,
consequently put forward some proposals on the revision and improve-
ment of “The Companies Consolidation Act”, hoping to make little

contributions to the actual legal process in China.

Key word: the limited liability of shareholders. the independent
liability of corporations.the logic of obligation .the system of capital .
the type of enterprise.peculium.the chartered joint — stock company.
disregard of the corporation.Modern Corporations.
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