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UNIT 1

The Sources of
International Law"

] o 75 19 M
Gerland von Glahn

A common difficulty experienced by both students and judges has
been the determination or location of the specific rule of international
law that would apply to a given dispute between two countries. If a law
code were founded on an international scale, the problem would at most
be minimal: a clear-cut listing of all existing rules, exceptions to rules,
and variations in national interpretations would enable an inquirer to
locate with relative ease the article or paragraph relevant to the case at
hand. Unfortunately no such code exists as yet, despite numerous
private attempts, often of great value, to compile codes of law on
specific subjects within the general sphere and despite the commendable,
frequently successful efforts of the International Law Commission of the
United Nations® .

How, then, are the rules of international law determined or, more
to the point at this stage of the coverage of the subject, what are the
sources of international Jaw rules and principles? General agreement ap-
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pears to have been reached, and is contained in Article 38 of the Statute
of the International Court of Justice, that there are three major sources
of international law, as well as two subsidiary means for determining of
the rules of that law. It is in these sources and means that one can veri-
fy the existence and the meaning of the rules of law of nations.

Article 38 of the Statute directs the Court to apply: (1) interna-
tional conventions, whether general or particular, establishing rules ex-
pressly recognized by the contesting states; (2) international custom, as
evidence of a general practice accepted as law; (3) the general princi-
ples of law recognized by civilized nations; and (4) subject to the pro-
visions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists (writers) of various nations as subsidiary
means for the determination of rules of law® . We now shall examine

the nature and characteristics of these sources.
International Treaties

B In contrast with the commentaries of a hundred years ago, treaties
are now generally accepted as a major (and by some as the major)
source of international law. One must beware, however, of taking such
a statement too literally. Obviously the bulk of the thousands of treaties
concluded among nations does not create one single general rule of in-
temational law. A commercial treaty between Guatemala and France or
an extradition or consular treaty between the United States and Sri Lan-
ka cannot create any rule of conduct for the community of nations. At
best such instruments are declaratory of existing rules.

Law-MaxING TREATY® There is one type of treaty, however, that
can be regarded as a source of international law: the so-called law-mak-
ing treaty, concluded among a number of countries acting in their joint
interest, intended to create a new rule, and adhered to later by other
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states, either through formal action in accordance with the provisions of
the treaty or by tacit acquiescence in and observance of the new rule. A
law-making treaty, then, is an instrument through which a substantial
number of states declare their understanding of what is a particular rule
of law; by which new general rules for the future conduct of the ratify-
ing or adhering states are laid down; by which some existing customary
or conventional rule of law is abolished, modified, or codified; or by
which some new international agency is created. It is this kind of treaty
through which conventional international law is created.

[@ In view of the sovereign nature of the modem state, such a treaty
is obligatory originally only on those states that signed and ratified it. If
the initial number of ratifying states is small, the treaty does not create
a new rule of general international law but, at best, only a rule of par-
ticular or regional application. As acquiescence in the new rule, formal
ratification of it, or adherence to it by additional states increases and as
the majority of all states finally accepts the new rule, a new principle or
a new interpretation of an old rule becomes a part of general internation-
al law. States that specifically refuse to acquiesce in the new rule or that
refuse to ratify the treaty or to adhere to it are, of course, not normally
bound by the rule, principle, or interpretation in question.

The past 150 years have seen the conclusion of a great number of
true law-making treaties. Among the outstanding instruments of this
type have been the Declaration of Paris of 1856 (privateering, rights of
neutrals in naval war), the Geneva Red Cross Convention of 1864, the
Universal Postal Union Convention of 1874, the Hague Conventions of
1899 and 1907, the Covenant of the League of Nations, the Charter of
the United Nations, the Geneva Conventions of 1949 ( regulation of cer-
tain aspects of war, including prisoners of war and belligerent occupa-
tion), and the agreements on the Law of the Sea, in Geneva in 1958,

3



the 1961 Vienna Convention on Diplomatic Privileges and Immunities,

and others® .
International Custom®

B Custom represents a second source of international law. In contrast
with the normal meaning of the term—that is, the description of a hab-
it—a legal custom represents a usage with a definite obligation attached
to it. In other words, failing to follow a legal custom entails the possi-
bility of punishment, sanctions, or retaliation; it means, therefore,
state responsibility toward other nations.
El The presence of customary international law is evident from the
existence of an extensive body of detailed rules that comprised the bulk
of accepted general international law until shortly after the end of the
nineteenth century. Into this sphere of the law fall most of the rules
governing such diverse areas as jurisdiction over temitory, freedom of
the high seas, the privileges and immunities of states, and the rights of
aliens.
Some of the rules in question originated through the practices of a
few states—practices that were adopted by others because of their use-
fulness, until at last general acceptance resnlted in new rules of law en-
tailing definite legal obligations. In other instances, a custom resulted
from the existence of a single nation in some part of the Western world
that adopted a given practice toward another in relation to some matter;
eventually, other countries accepted that policy or practice without chal-
lenge or protest, and when the overwhelming number of states con-
cemed about the subject matter assented, a new rule of law had been
created, again as a legal obligation.
[l In all instances a legal custom has come into being when it can be
demonstrated that states act or fail to act in a certain way because a
4



sense of legally binding obligation has developed. Or, as described in
Article 38 of the Statute of the International Court of Justice, “inter-
national custom is evidence of a general practice accepted as law,” with
no requirement of universal acceptance.

Comity
Reports on international events occasionally refer to “rules of co-
mity” (French: courteoisie). An example is the practice of a sending
state to refrain from publishing the text of a diplomatic note prior to its
receipt by the receiving state. Comity represents modes of state behav-
ior that do not involve a binding or legal obligation. If such an obliga-
tion existed, the rule in question would be one not of comity but of ei-
ther customary or conventional law.
A rule may, of course, shift from one sphere to another. For ex-
ample, the salute expressed through the “dipping” of the flag by one
warship to another representing a friendly foreign nation on the high
seas formerly represented a rule of customary international law; today
the practice is viewed merely as part of international comity. On the
other hand, a rule of comity may by treaty become a part of conven-
tional law or may evolve into a component of customary law. The es-
sential determinant in all cases, however, is the existence or the ab-
sence of a legally binding obligation.
A violation of a rule of comity can be viewed at most as an un-
friendly act, with no claims to reparation attached, in contrast with a
violation of a rule of customary or conventional law. In the latter case,
at the minimum, an apology or reparation of some sort will be demand-
ed for the international offense incurred.

General Principles of Law

General principles of law form the third source of international
5



law. The meaning of “general principles of law recognized by civilized
nations” has been the subject of extensive discussion. Two major opin-
ions prevail: one holds that the phrase embraces such general principles
as pervade domestic jurisprudence and can be applied to international le-
gal questions. Such principles might include the concept that both sides
in a dispute should have a fair hearing, that no one should sit in judg-
ment on his own case, and so on. The other view asserts that the phrase
refers to general principles of law linked to natural law as interpreted
during recent centuries in the Western world, that is, the transformation
of broad universal principles of a law applicable to all of mankind into
specific rules of international law. It must be assumed, however, that
from a legal point of view, the law of nature represents at best a vague
and ill-defined source of international law. Most modern writers appear
to regard general principles of law as a secondary source of international
law, infrequently used in practice but possibly helpful on occasion.
When this source of the law was written into the Statute of the Per-
manent Court of Intemational Justice, the 1920 Committee of jurists of-
fered several interpretations of the source’s meaning. It may well have
been their purpose to avoid having an international court not hand down
a decision because no “ positive applicable rule” existed. The phrase
“general principles” did enable a court, however, to go outside the
generally accepted rules of international law and resort to principles
common to various domestic legal systems. In fact, a number of court
decisions and several law-making treaties refer to the general principles
concept: the Permanent Court of International Justice, the International
Court of Justice®, in the 1907 Hague Conventions (in the so-called
Martens Clause) , and in Articles 67 and 158 of the 1949 Fourth Geneva
(Civilians) Convention.

From a theoretical point of view, the acceptance of using general
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principles in fleshing out the body of international law means repudiat-
ing the extreme positivist doctrine that only rules created by means of
the formal treaty process or a reliance on general custom are valid.
Thus it appears that, as yet, many international lawyers and diplo-
mats doubt the validity of the claim that “general principles” represent a
truly usable source of international law. There has been some dissent
from this view, however, in recent decades, notably in the writings of
Jessup® , Jenks®, and particularly Rudolph B. Sc.:hlesinger“D of Corell
University .

Judicial Decisions
[B The decisions of courts and tribunals, when applying intemational
law, form at most an indirect and subsidiary source of international
law. The decisions of domestic courts do not even bind their own gov-
emments in their international relations; yet a given decision not only
reflects the interpretation of other courts as to the existence or meaning
of a rule of international law but also indicates what that rule is held to
mean in the country in question at the time the decision is drafted.
On the other hand, the decisions of international tribunals have be-
gun to play an increasingly important part in determining the existence
and meaning of rules of law. The very nature of an international tribu-
nal such as the International Court of Justice (a group of carefully cho-
sen, able, and impartial legal authorities representing many different le-
gal backgrounds and systems), with its presumed advantage over a na-
tional court conceivably influenced by nationalistic or political consider-
ations, tends to elevate the decisions and advisory opinions of such a
body above mere domestic court decisions.

Writing of Publicists
The writings of gpublicists—that is, the works of text writers and
7



other private commentators—represent a definitely subsidiary source of
international law and today are primarily a means for determining vary-
ing interpretations of the law. No text writer creates international law,
regardless of his professional eminence. At most an outstanding writer
may state what the law is in his own time and may speculate on future
developments. He thus may discuss as to how the law might be im-
proved on a given point. To the extent that his government may adopt
suggestions and utilize them in the development of a usage or incorpo-
rate them in a law-making treaty concluded with a number of other
states, the writer may be regarded as an indirect source of intemational
law. In past centuries, however, the work of the publicist was of pro-
found importance. The writings of Grotius®, Gentilis?, de Vattel®,
and other “greats” in the history of the law played a vital part in the
growth of international law, primarily as evidence submitted by authori-
ties to show what the rules were in their time, and not as true sources of
new rules.

Equity

The term equity includes such concepts as proportionality, bal-
ance, faimess, and impartiality in the endeavor of a court to take ac-
count of the particular circumstances of a situation and to avoid ineq-
uities that would result from a mere judicial application of a general rule
of law.

* ( Selected from Gerland von Glahn, Law Among Nations
——An Introduction. To Public International Law, Seventh Edition, 1996.)
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Questions

What are the sources of international law?

. What is law-making treaty?

. How does intemational custom transform into international law?
. Does breaking the rules of comity involve legal obligation?

. Do writings of publicists create international law? Why?
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