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UNIT 1

The Past of Constitutional Theory:
A View from Outside

SE 1L PR R (el
Richard Davies Parker

B When we first studied constitutional law—sometime around a de-
cade ago—the conventional theory that I have described was pretty
much all we were given in the way of constitutional theory. And, even
at that, it was still at a relatively nebulous stage of development. With-
out any apparent altemative to it, without any very clear sense of its de-
fining contours, we were trapped inside it. Controversies about subsid-
jary issues like the justification of judicial review, judicial “activism™®

» o« ” &«

versus “deference,” “neutral principles,” “balancing,” and so forth
took up our energy. So, perhaps we can be excused for having failed to
distance ourselves and consider critically the more basic problems of
constitutional theory.

Now, if we do not try to look at conventional theory from the out-
side, we will have only ourselves to blame for our entrapment in it.
There seem to be two main sorts of external critique which are be-
ginning to be applied to conventional theory. They suggest different di-
rections for the constitutional theory of the future. The first, I believe,
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is fine as far as it goes. But it does not go far enough. I shall argue,
instead, that the second offers us the best opportunity at last to free our-
selves from the dead hand of conventional theory and strike out on our
own.

The first sort of external critique distances itself from the debates
going on within conventional theory by occupying high ground from
which it looks down and discemns in them a distorting, deluded superfi-
ciality. From its vantage point, the problem with conventional theory is
the all-consuming focus on “process values”—and, in particular, on
the quality of the political process—rather than on more fundamental
“substantive values.” The burden of this critique is that constitutional
theory should be a theory, as Laurence Tribe puts it, of “fundamental
substantive rights.”

The critique begins by exploiting and extending an internal critique
of “process-orientation.” “Process values” cannot be regarded as pri-
mary and, at the same time, be set off from “substantive values”
since. Tribe insists, the former, if primary, are entwined with the lat-
ter. This is so in two respects. The reason process is “constitutionally
valued.” Tribe argues, is for “its intrinsic characteristics”—for exam-
ple. “as an expression of the equal respect in which we as a society as-
pire to hold each individual” or of “a right to individual dignity, or
some similarly substantive nomm.” If it is valued only “as a means to
some independent end,” it can hardly be viewed by theorists as prima-
ry. Process itself, therefore, becomes substantive. What is more, the
two kinds of values are entwined. Tribe shows, in application as well.
To decide whether the political process malfunctioned in burdening
some group, for instance, we cannot help making some substantive es-
timate of the group’s interest and of the interests served by burdening it.
Thus, Tribe notes, “ [ a]ny constitutional distinction between laws bur-
dening homosexuals and laws burdening exhibitionists . . . must depend
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on a substantive theory of which [ group is] exercising fundamental
rights and which [is] not.”
Having argued that if “process values” are to be viewed as prima-
ry, they must be acknowledged as “substantive,” the critique goes on
to contend that “substantive values,” in fact, deserve to be viewed as
being of primary importance in constitutional theory. The focus of
“process-orientation,” in other words, is not simply confused. Worse,
it is upside down. Constitutionally, substance is more fundamental than
process . Tribe suggests that this is so on three grounds. First, the latter
may depend on fundamental assumptions about the former, while the
former may not depend on assumptions about the latter. Second, a nar-
row concentration on the process by which a decision was reached may
produce toleration of decisions whose effects are what really most matter
and strike us as substantively obnoxious. And, third, there are certain
conceptions of value fundamental to specific constitutional provisions—
like “freedom” in the first amendment, “equality” in the fourteenth—
that ought to be fully (including substantively) explored instead of be-
ing shaped automatically and superticially to fit the mold of “process
values.”
In some respects, this critique is attractive. And some of the di-
rections it points out for future theory ought to be heeded.
Nevertheless, the critique does not go far enough. It is not. I be-
lieve, critical enough of conventional theory. Nor does it provide us
adequate direction for the future. First, it relies on and, simultaneous-
ly, undermines a distinction between “process values” and “substantive
values” that sometimes seems just a play on words. It is true, to be
sure, that “process-oriented” theory makes much of the distinction.
So, it is worthwhile to undermine it, showing that process issues are
substantive issues. But then to turn around and contend not only that
“substantive values” are entwined in process issues and deserve full ex-
3



ploration, but also that they are more fundamental and should be the
primary focus of constitutional theory is to indulge in unnecessarily
metaphysical typologies. It is to become obsessed with the same over-
abstract distinction that fascinates “process-orientation.” I would think
that the crux of conventional theory is which values are embedded in its
assumptions, not that those values are viewed as having to do with
“process” instead of “substance.” And, by the same token, what we
need to know is which values to explore in future theory.

El This is not to say that the critique utterly ignores the question of
which values ought to be treated as basic in constitutional theory. To
the contrary, the champions of “substantive theory” do take a position
on this question. Thus Tribe calls for—and criticizes “process-oriented”
theory for lacking—*“a developed theory of fundamental rights.”
What, then, are such “fundamental rights”? They are rights, says
Tribe, “secured to persons against the state.” And he insists that other
norms cannot be “understood, much less applied, in the absence of”
some attention to those values. For Tribe—and he appears typical of the
champions of this approach in this respect—the values that ought to be
treated as basic in constitutional theory have to do with the security of
persons vis-a-vis government.

There lies the second shortcoming of the approach. Bent on com-
batting the “process-oriented” focus on values that have to do with the
systemic quality of political life, it goes too far. It tends to slight the
importance of such values—and exaggerate the significance of personal
security values. Instead of arguing that both be viewed as basic, it
tends to eclipse the former with the latter. This blunts its critique of
conventional theory. It can fault that theory for downplaying values of
personal security. But it disables itself from getting at what. 1 would
think, is the crux of conventional theory: which values involving the
systemic quality of political life are taken seriously within that theory.
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Furthermore, it also points future theory in a wrong direction. How can
it be that the constitution of our polity is not basic to constitutional the-
ory? Perhaps the quality of political life cannot be evaluated without
considering what “fundamental rights” persons ought to have against the
state. But how can we consider questions of “fundamental rights” with-
out evaluating the quality of the political life which is the context of all
rights and which shapes the state?
This approach, finally, suffers from a third shortcoming. It recog-
nizes, as Tribe says, that constitutional theory “demands precisely the
kinds of controversial substantive choices that the process proponents are
so anxious to leave to the electorate and its representatives. It thereby
sweeps aside the anxiety that cripples conventional theory from within.
If ever there is to be progress beyond conventional theory, we have to
applaud this move: good riddance. But the champions of this approach
generally fail to support the move. Tribe assumes that any controversial
issues addressed by theory must then be given to courts for resolution,
invoking “the care and humility that we are entitled to expect of judges”
to support allocation of controversial choices to them.
If, in future constitutional theory, we are to recognize and em-
brace the necessity for controversial choices of value, freeing ourselves
from the selfdefeating anxiety of past theory, we must free ourselves of
old rationalizations that only compound the problem. We must confront
directly the assumptions that lead “process-oriented” theorists to shy
from controversial choices in constitutional theory, blandly consigning
them to the workings of the political process—assumptions, that is,
about the quality of the political process itself.
There is another critique—the one I want to promote—that distan-
ces? itself from the internal debates of conventional theory not by taking
ground high above them to bombard them with a typology of values,
but rather by engaging them directly so as to cut the ground out from
5



under them. It concentrates on which values are taken more or less for
granted in such debates and so dominate conventional theory. And, in
particular, it criticizes values involving the systemic quality of our po-
litical life that are the foundation of that theory. This approach. I be-
lieve, not only can yield a more powerful critique, freeing us from our
entrapment in the theory of the past. It can also point out the direction
for a promising constitutional theory of the future.
Like the first sort of external critique, this one begins by exploit-
ing an intemal critique of “process-orientation.” It capitalizes on the
recognition that the prescriptive-descriptive conception of the function-
ing and malfunctioning of the political process promoted by “process-
oriented” theory cannot be shown to be objectively “correct.” But it is
not satisfied merely to show that the conception is open to controversy .
Instead, it proceeds to investigate and characterize the particular values
structuring that conception. In the end, it characterizes “process-orient-
ed” theory as a sophisticated apology for the truncated, systemically bi-
ased political life of our liberal welfare state.
For now. I simply intend to sketch very roughly the sort of cri-
tique this involves. To illustrate at least its conters, I shall criticize the
crucial structural limitations of that conception.
The first limitation of the “process-oriented” conception of politi-
cal life is, of course, its primary focus on the process by which out-
comes are generated, not on the outcomes themselves. In particular,
“process-oriented” theory maintains that, from the point of view of
constitutionality, distributice outcomes are not of primary importance.
Thus Ely opines that constitutional order does not depend on “some
‘ appropriate” distributional pattern.”
This structural limitation—diverting attention from the distribution
of resources that comes out of the political process—may have an effect
of diverting attention from inequalities in the distribution of resources
6



that influence what comes into the process as well. But the effect is
only tentative Ely, in fact, suggests that inattention to distributive out-
comes does not imply inattention to unequal inputs. He notes parenthet-
ically that the “distributional pattern” resulting from the political process
may even be worth studying as “powerful evidence of what that process
is likely to have been.” And, in one brief passage, be goes so far as to
note that recently “more stress has been placed on the undeniable con-
centrations of power, and inequalities among the various competing
groups, in American politics.” In that passage, he almost seems to
promise that his theory will grapple with the impacts of general inequal-
ities and concentrations of power on the political process. He does not,
however, deliver on the promise. To begin to interpret his failure, we
have to look at the other structural elements of his theory.

B The second limitation built into the “process-oriented” conception
of our political life is its primary focus on only one dimension—the
simplest and most restricted dimension—of the phenomenon of power:
decisionmaking. The power which absorbs its attention is power evi-
denced in particular decisions—decisions, for example, to benefit or
burden particular groups or activities. To put the point even more sim-
ply, the power that counts is power whose evidence is visible in con-
crete actions, concrete behavior.

The behaviorist character of this conception of politics limits its ca-
pacity to perceive a broader, deeper, more difficult dimension of pow-
er. Focusing on power evidenced in decisions, it tends not to see power
as a relationship among groups—a relationship, that is, in which cer-
tain groups simply “have” more power than other groups by virtue of
having more resources of one sort or another. In the eyes of “process-
oriented” theory, the condition of “being” weak is not significant in it-
self. Thus the theory ignores the probability that a condition of weak-
ness might prevent a group from appreciating, articulating, and mobi-
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lizing to promote its interests. It thereby ignores the probability that a
condition of weakness might impair a group’s capacity even to get its
interests on the “agenda” of the political process. In other words, the
“process-oriented” conception of politics is oblivious to a dimension of
power involving “nondecisions,” that is, inaction.

Even in assessing decisionmaking, a third structural factor restricts
its vision. As perfected by Choper and Ely, the theory concentrates on
only two dimensions of the decisionmaking process: whether “access”
was open and whether decisions were motivated by “prejudice.” The
focus on access and prejudice diverts attention, once again, from the
fact of unequal participation in the process. Access, of course, is im-
portant. But “process-orientation” fails to assess what actually was
done with access. It is blind to the dimension of the process “located”
in between access and decision: the competition among—and the capac-
ity of-—groups to exploit their access and influence the decision. By ne-
glecting to attend to this dimension, “process-orientation” fails to take
account of the effecticeness with which groups having unequal resources
take part in the competition. Undoubtedly, its focus on motivation of
decisions by prejudice can get at some distortions of the process of com-
petition indirectly. But since it gets only at distortions afflicting minori-
ty victims of prejudice—and since, even as to them, it provides a
check only against manifest oppression, not a guarantee of effective
participatiom—it further obfuscates the competitive disadvantages of
masses of ordinary citizens.

The fourth limitation built into the “process-oriented” conception
of politics is probably the one most taken for granted. The decision-
making process the theory addresses represents simply one dimension of
decisionmaking processes—the one located in the govemment. Hence,
the sort of power with which the theory deals represents only one di-
mension of power: official power. Although political theorists long
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have known that the (small “c”) constitution of a polity resides not
only in the distribution and use of official power, but also in the distri-
bution and use of “private” power, “process-oriented” theory concen-
trates on the former and, for the most part, ignores the latter.

It is true, of course, that Choper and Ely assign great importance
to prejudice against minorities, and prejudice has its origin in society,
not in government. It is true, also, that Ely stresses the importance of
“social intercourse” as the solvent of prejudice. But, in the end, preju-
dice is important to them only insofar as it seems to infect decisions by
government. They do not even bother to mention what would appear
one of the most critical doctrines of constitutional law: the state action
doctrine. For “process-oriented” theoty is, at bottom, blind to the dis-
tribution and exercise of social power outside government. It thereby
blinds itself to conditions which frustrate “social intercourse,” inequali-
ties which disable masses of citizens from effective participation in the
official political process, and myriad circumstances in which individu-
als, day by day, are subject to—and are trained to subject themselves
to—the will of others.

The last structural limitation of the “process-oriented” conception
of political life follows from the others and helps to put them into sharp
relief. It involves the nature of the rights guaranteed by constitutional
order. On this subject. Ely pursues the implications of “process-orient-
ation” farther than any of his predecessors. He characterizes most con-
stitutional guarantees as guarantees of a fair process. Then, he concen-
trates on two kinds of guaranmza) rights of access to the political pro-
cess (“voice” and “vote”) and rights of minorities to fair treatment
within the process. As to the former, he acknowledges an irreducible
core of “substantive constitutional entitlement.” But, outside that mini-
mum core, he proposes one principle to inform and govern both kinds
of guarantees: the principle that govemnment must treat all interests with
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“equal concern and respect.”® This principle means that whether intere-
sts are to be protected will depend on whether the reason for a decision
burdening them was neutral in regard to those interests. Thus “process-
orientation” homogenizes a huge portion of constitutional rights and
grants us a general right to a neutral reason when government fails to
serve our interests.

( Selected from Vol. 42 Ohio State Law Journal)
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Questions

1. What are the two main types of external critique applied to conventional theory?

2. What is the orientation of the conventional theory, process value or substantive
value?

3. According to Tribe, what is the relationship between process value and sub-
stantive value?

4. Why does the author not agree with Tribe?

5. What are the drawbacks of the process-oriented conception of political life?
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