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CHAPTER 1

Copyright: When Old Technologies Were
New

Brad Sherman and Leanne Wiseman

Any changes in copyright law should be drafted in the spirit of the astronauts...
with our eyes and thoughts fixed firmly on the future.'

One of the most interesting and, at the same time, one of the most challenging things
about copyright law is that it is constantly subject to change. While this is the product
of a number of factors including shifts in fashion, cultural change, economic fluctua-
tions, war and colonial expansion, one of the key reasons why copyright law has
continually been confronted by the challenge of the new is because it is, and has always
been, a creature of technology. From the printing press, the telegraph and the camera,
through to the phonogram, the photocopier, the tape player, the personal computer
and the internet, technological developments have always driven and shaped copyright
law. As well as creating new types of potential subject matter, technology has also
provided new ways to reproduce, distribute and consume copyright works.

One of the aims of this book is to shed some light on the way that copyright law
has responded to and interacted with different technologies. To this end, each of the
chapters focuses on a specific technology or group of technologies. In approximate
chronological order these are photography, telegraphy, radio, film, the photocopier,
the tape player, television and computer programs. While each of the chapters focuses
on a different technology, it is not the technology per se that is of interest, so much as
the changes that the technologies instigated and the challenges and opportunities that
this created. Thus, with the phonogram it was the ability for live performances to be
recorded and fixed and then reproduced automatically at another time and place that

1. Irwin Karp, ‘Interests of Authors and Users’ in Lowell Hatterly and George Bush (eds), ©
Reprography and Copyright Law (Port City Press Inc, Baltimore, Md USA, 1964), 143.
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was at issue. Likewise with the tape recorder, it was the ability for people to record
music at home that was the problem.?

While there have been a number of important studies that have examined the
impact of specific technologies, notably the printing press,’ on the development of
copyright law, there are many other technologies that have not been given the attention
they deserve.® This is particularly the case with twentieth century technologies.” In
part, the aim of this book is to overcome this oversight.

By looking at the way that copyright law interacted with old technologies
when they were new, we are able to get a better understanding of various aspects of
copyright law. For example in her chapter, The World Daguerreotyped: ‘What a
Spectacle!’: Copyright law, photography and the economic mission of Empire, Kathy
Bowrey looks at the way that photographs came to be protected as artistic works in the
United Kingdom and in colonial Australia. To date most of the literature that has looked
at copyright and photography has concentrated on how the artistic reception of
photography affected its passage into the category of artistic works and on the
relationship between copyright law, the requirement of originality and photographs.
While Bowrey builds upon this literature, she takes it in an interesting new direction
insofar as she highlights the important role that the content of what was photographed
played in the acceptance of photographs as copyright subject matter.

In The Electric Telegraph and the Struggle over Copyright in News in Australia,
Great Britain and India, Lionel Bently examines the spread of the electric telegraph in
the late nineteenth and early twentieth centuries in Australia, the United Kingdom and
British India. As Bently shows, the telegraph changed the way that information in
general, and news in particular, was distributed. Over time this gave rise to a number
of questions: was copyright available to protect newspaper proprietors and, if so, could
it protect the news itself from appropriation? If news could be protected, how could
such laws be made workable? As Bently explains, the question of news copyright arose
in Australia, the United Kingdom and British India at different times and with different
results. While some Australian States introduced legislation that protected news sent
by submarine telegraph, in the United Kingdom proposals for copyright were rejected
as unworkable. While the Government in India came close to adopting copyright
legislation, the Viceroy intervened and the proposed legislation was dropped.

Bently’s chapter reminds us that insofar as technological change prompts calls for
the protection of new (or old) cultural products, technology is deeply implicated in the
definition of the subject matter of copyright (a subject matter that has constantly been
renegotiated in response, in part, to technological change). Importantly, the different

2. The notable exception to this is, as Samuelson shows, the computer program.

3. Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth Century Britain (1695-1775) (Oxford: Hart Publishing, 2004); Mark Rose, Authors
and Owners: the Invention of Copyright (Harvard: Harvard University Press, 1995).

4. There is, for example, little that has been written about tape-to-tape players, the VCR,
phonograms, broadcasting and television.

5. Despite the important role that technology has played and continues to play in the development
of copyright law, it has largely gone unexplored as a topic in its own right. There are some
notable exceptions including Paul Goldstein, Copyright's Highway, From Gutenberg to the
Celestial Jukebox (Hill and Wang, New York, 1994).
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reactions to the telegraph in Australia, the United Kingdom and British India also
remind us that technological change does not map neatly onto legal change. Rather, the
way that the law responds and reacts to new technologies is always mediated by the
political, social, economic and cultural environment in which the interaction occurs.

In Johnson Okpaluba’s contribution, The Phonogram: A Tale of Vested Interests
and Seized Opportunities, we are treated to a detailed account of the phonogram and its
effect on British copyright law. Okpaluba argues that when British law first encoun-
tered the phonogram, copyright law was still largely written for and conceived with
printed works in mind. It was also primarily concerned with controlling the unautho-
rized printing or reprinting of books. One of the consequences of this was that the
copyright paradigm was ill-suited to deal with phonograms, piano rolls and the
mechanical reproduction of music. However, in the early part of the twentieth century,
copyright law changed into a law that prohibited reproduction of works in any material
form. In explaining how this transformation came about, Okpaluba shows how
concerted lobbying by the various interested parties in the late nineteenth and early
twentieth century was fundamental to the development of copyright law in relation to
music.

In Radio: Early Battles over the Public Performance Right, Graeme Austin explores
the way that copyright law interacted with radio in the United States in the early to
mid-part of the twentieth century. From this rich history, Austin highlights the fact that
the problem created by radio was not the lack of clarity in the judicial response to
broadcasting; rather it was that the early radio industry did not like the answers it
received. Austin shows that while copyright owners were initially content for musical
works to be played on radio on the basis that they served to advertise the phon-
orecords, they eventually decided that they wanted to be paid for this use. Austin
outlines the long process following this where copyright owners sought to gain control
over the public performance of their musical works. Specifically, he shows how case
law eventually recognized that the radio broadcasting of copyright works involved a
‘public’ performance that needed to be licensed. He also shows how case law
established the basis for the system of blanket licensing that continues to operate
today.

In How Did Film Become Property? Copyright and the Early American Film
Industry, Oren Bracha explores the emergence of copyright in film in the United States
in and around the turn of the twentieth century. One of the notable features of this
history is, as Bracha shows, the relatively smooth path that film copyright had,
particularly when compared to the problems that had confronted photography. Bracha
argues that the ease and speed by which film was initially recognized as copyright
subject matter was the result of a range of factors from ideological and public choice
considerations through to various contingent path factors including the pre-existing
practice of photography and the experience and familiarity that many of the early
central figures in the motion pictures industry had with intellectual property law. As
well as looking at the factors that facilitated the acceptance of film copyright as a
distinct form of copyright, Bracha also looks at the contours of the new form of
copyright, particularly in relation to the scope of motion picture copyright, and the
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extent to which copyright in other expressive material extended to their use in motion
pictures.

In looking at the relationship of copyright law and film, Bracha argues that the
history of film copyright should not be seen as a linear progression from technology to
market value (through interest group politics) to property rights. Instead, Bracha
shows how the history of film copyright reveals itself as ‘a web of causation in which
technology, the market, interest group politics and ideology are intermingled in
reciprocal relations of causation’. He also argues that a history of motion picture
copyright should not be seen as the ‘extension of copyright—a legal and intellectual
concept with a pre-existing stable content—to cover a new field or media’. This is
because rather than simply applying pre-existing concepts and doctrines of copyright to
a new media, the application of copyright to motion pictures helped to reshape those
doctrines and concepts: ultimately it redefined copyright. Specifically, Bracha argues
that film copyright helped to ensure that copyright came to be seen as a general field
premised on the principle of protecting creative mental labour, rather than as some-
thing associated with the printing press.

In The Story of the Tape Recorder and the History of Copyright Levies, Bernt
Hugenholtz looks at the way that German law responded to the phenomenon of ‘home
copying’ facilitated by the tape recorder. In so doing he shows how with the
proliferation of tape recorders, copyright - a vehicle originally designed to regulate and
control commercial and institutional users - suddenly came to confront the rights and
expectations of consumers and citizens. In examining how German legal doctrine, case
law and legislation responded to this problem, Hugenholtz provides a history of the
copyright levies introduced in the post-war period: the statutory scheme of remunera-
tion in respect of recording equipment (later tape media) which eventually became a
model for the world, initially for tape recording, later for video taping, and eventually
for a range of recording and reproduction apparatus and ‘blank’ media. As Hugenholtz
argues, there is a direct line to be drawn from the development of magnetic tape
recording in Germany in the late 1930s, the introduction on the German consumer
market in the early post-war years and the introduction of copyright levies in the
post-war period.

In Making Copies: Photocopying and Copyright, Leanne Wiseman explores the
relationship of copyright and the photocopier in United Kingdom and Australia. As
Wiseman shows, copyright law’s interaction with the photocopier occurred in two
stages. Initial responses to the photocopier were positive: particularly in relation to the
role that the new copying technologies were able to play in improving access to
scientific and technical information. Here the primary legal question was what could be
done to ensure that copyright law did not hinder or limit this new found potential: the
result being the introduction of specific defences to allow library copying and clarifi-
cation that the fair defence applied to machine based copying. As the rapid increase in
the amount of copying facilitated by photocopying, particularly of books and journal
articles, began to threaten the economic interests of copyright owners, the focus of
attention shifted from access issues towards the question of how owners should be
compensated for the increased copying: the result, in Australia at least, was a mixture
of strategic litigation that ensured that the parties who supplied the photocopiers took
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responsibility for the people that used the machines and State sanctioned collective
licences. Insofar as photocopying led to the introduction of the library copying
defences, clarified the role of the fair dealing defence in relation to machine-based
copying, and reinforced the pivotal role of collective administration to deal with the
problem of decentralized copying, Wiseman shows the profound impact that the
photocopier had on copyright law across the twentieth century.

In Public Ownership of Private Spectacles: Copyright and Television, Brad Sher-
man looks at the process that led to the establishment of broadcast copyright in the
United Kingdom in 1956. While it is often said that broadcast copyright was introduced
in order to protect the investment made in television broadcasts, Sherman shows that
the new form of copyright was introduced to resolve the deadlock that had prevented
sporting events from being televised. Echoing the theme highlighted by Bowrey,
Sherman shows how the content of what was broadcast - here sporting events of all
kinds - played a pivotal role in the formation of copyright in television broadcasts.
While broadcast copyright was developed as a way of resolving the deadlock that had
prevented sport from being televised, by the time a legislative solution had been found,
however, sport - along with content more generally — had disappeared from the
picture. Instead of only granting rights to sporting promoters, the legal rights that were
designed to allow more sport to be televised were recast in a non-discriminatory way
so that they applied to all broadcasts. In so doing, the focus of attention shifted from the
content of what was communicated to the mechanism that allowed content to be
communicated to the public. Sherman concludes by looking at the ramifications this
has for the way that we think about broadcast copyright more generally.

In the final chapter in the book, A Square Peg in a Round Hole? Copyright
Protection for Computer Programs, Pamela Samuelson looks at the unlikely history that
saw computer programs come to be accepted as literary works in United States
copyright law in the late 1970s and early 1980s. In so doing, we are treated to a
fascinating story about the relationship between copyright and technology that is at
odds with many of the other contributions to this collection. This is because rather than
looking at the problems created by a technology - such as home taping or office
copying - the problem created by computer programs was that copyright law was
suddenly confronted with the prospect of protecting technology itself. Drawing on this
theme, Samuelson shows why the economic and legal arguments for extending
copyright protection to computer programs in the 1960s were initially perceived to be
weak because copyright had never before protected such a deeply functional type of
intellectual creation. After looking at how these problems were overcome, Samuelson
shows how software came to be seen as appropriate subject matter for copyright
protection. In the final part of the chapter, Samuelson returns to look at the techno-
logical nature of computer programs. Specifically, she outlines the gradual process that
occurred in the late 1980s and early 1990s, where courts and commentators grew
increasingly dissatisfied with the literary work metaphor because it obscured recogni-
tion of the technical (functional) nature of programs.

In their own way, each of the chapters offer an important insight into the way that
copyright law interacted with a number of different technologies. While an historical
examination of the way that the copyright law interacted with different technologies is



