 World Law
el
Competition

~ UNIT B—WESTERN EUROPE

3



Julian O. von Kalinowski
General Editor

WORLD LAW
OF COMPETITION

Unit B
WESTERN EUROPE
Volume B3

DENMARK
by
Bjorn Juell-Sundbye
and
Ulrik Lett

FRANCE
by
Robert Plaisant
assisted by
Vincent Joris
consultant editor
Jean-Frangois Bellis

IRELAND

by
John J. Walsh
and
Charles McCarthy

LUXEMBOURG
by
André Elvinger

(THE) NETHERLANDS
by
Allard D. Ham

1983

o

r Y
MATTHEW
BENDER
235 E. 45TH STREET, NEW YORK, N.Y. 10017



Copyright © 1979, 1981, 1982, 1983
by

MATTHEW BENDER & COMPANY
INCORPORATED

All Rights Reserved
Printed in United States of America
Library of Congress Catalog Card Number: 79-50272

Cite this book as:
(Denmark)
B3, World Law of Competition, Pt. 3
§ 00.00[0]

(France)
B3, World Law of Competition, Pt. 4
§ 00.00[0]

(Ireland)
B3, World Law of Competition, Pt. 5
§ 00.00[0]

(Luxembourg)
B3, World Law of Competition, Pt. 6
§ 00.00[0]

(The Netherlands)
B3, World Law of Competition, Pt. 7
§ 00.00[0]

(Rel.18-11/83 Pub.831)



GENERAL CONTENTS OF UNITS

Unit A: North America

Part 1: United States « - = -ccreemmrrrnnmnssessns Vols. 1,2

Unit AIndex . .....covvinininiiniiiann e Vol.2

Unit B: Western Europe

Part 1: European Economic Community .............. Vols. 1,2
Part2: Belgium.........ccoos0ismessenssvonssvssasns Vol. 2
Part3: Denmark ...........coiiiiiiniiiiniiiinann,. Vol. 2
Partd: Prance ssuscsssmsssesssssnsmesse s Sies o5 w6 Vol. 3
Part5: Ireland .. .......c.coinniiiiiiiiiiiinnnnn. Vol. 3
Part6: LuxembBOUTE: :mssmsmasan swombe sns®aneswimms oe Vol. 3
Part7: Netherlands . .......... ... .. ..., Vol. 3
Part8: United Kingdom .. ... i ey e el s R G B G E Vol. 4
Part9: Republic of Germany (West Germany) Unit B Index . .Vol. 5
Part10: Italy . .......covnini it Vol. 6
Part 11: Switzerland : .:scswsnssssnnses smsmws o smenesse Vol. 6

iii
(Rel.3-1/81 Pub.831)



Denmark

Table of Contents

Chapter 1
INTRODUCTION
§ 1.01 Development of Danish Competition Law .............. DEN 1-1
[1] The Legislation on Prices and Restrictive Business
Practices ..........cooiiiiiiiiiii i DEN 1-1
[2] The Danish Accession to the European Communities .. DEN 1-3
[3] Legislation Against Unfair Competition .............. DEN 1-3
§ 1.02 Jurisdictional and Substantive Elements ................ DEN 1-6
[1] The Monopolies and Restrictive Practices Supervision
DG 15105008 665 05 55 0 88w 5 1 66 6 1 o e et o DEN 1-6
[2] The Competitive Tendering Act .................... DEN 1-11
[3] The EEC Rules on Restrictive Business Practices ..... DEN 1-11
[4] The Marketing Practices Act ...................... DEN 1-12
[a] Jurisdictional Elements ...................... DEN 1-12
[b] Substantive Elements ........................ DEN 1-12
[c] Defenses .......coovviiiiiiiiiiiinnn... DEN 1-13
§1.03 PractiCes . .......uuuuuuunieeiieiiieiiaeeaaannnnn. DEN 1-14
§ 1.04 Enforcementand Remedies ..................oco.u... DEN 1-18
[1] Monopolies and Restrictive Practices Supervision Act,
1955,as Amended ............... ... ... DEN 1-18
[2] The Competitive Tendering Act, 1966 ............... DEN 1-19
[3] The Marketing Practices Act ...................... DEN 1-19
Chapter 2

JURISDICTIONAL AND SUBSTANTIVE ELEMENTS

§2.01 Monopolies and Restrictive Practices Supervision Act,
1955, as Amended ..... B e e T L ST 0 G AR 5 B DEN 2-3

(World Comp. Law)



(1]
(2

(3]

TABLE OF CONTENTS vi

INtrOdUCIION = 5« wss s s s mms o o 500 i e e et mis oo o lo0s DEN 2-3
Jurisdictional Elements ............ ..o DEN 2-6
[a] Generally .......ccoivviieiiiniiiiiiiinen DEN 2-6
[b] Enterprises to Which the Act Applies ........... DEN 2-7
[c] “Branchesof Trade” ................coooonnnn. DEN 2-7
[d] “Restrictive Practice” .............c.ooviiiannn. DEN 2-8
[e] Geographical Scope of the Act ................. DEN 2-8
[f] “Substantial Influence” ....................... DEN 2-8
[g] “Price, Production, Distribution or Transport
Conditions” ....ceeeeereosvosenomesaioioses DEN 2-9
Substantive Elements .........ccoooiiiiiiiiiiine DEN 2-10
[a] Introduction; Applicability of the Monopolies
Supervision Act to Foreign Enterprises ....... DEN 2-10
[b] Notification of Restrictive Agreements ......... DEN 2-12
[i] “Agreements” and “Decisions” ......... DEN 2-12
[i] “Substantial Influence” ................ DEN 2-13
[c] Notification of “Dominating” Enterprises and
ASSOCIATIONS « i v wias s e s o o wse e s s 5w §am o o DEN 2-14
[i] “Individual Enterprises” and
“Associations” . .......ciiiiiieiiaa DEN 2-14
[ii] “Substantial Influence” ................ DEN 2-16
[iii]  “Restrictive Terms of Business” ......... DEN 2-17
[d] Notification Under Sections 6(1) and (2) ........ DEN 2-17
[e] Prohibition Maintenance of Binding Resale Prices
(Minimum Prices) ..................o.o... DEN 2-18
[i] Introduction ........... ... oo i DEN 2-18
[11] “Agreements, Decisions and Terms of
Business” ........... ool DEN 2-20
[iii]  “Minimum Prices and Margins“ ........ DEN 2-20
[iv]  “Resale in Subsequent Stages of Trade” .. DEN 2-20
[v] “Maintenance” ...sssmsvesessmoss o FP e DEN 2-21
[vi]  Conditions of Approval ................ DEN 2-21
[f] Abolition of the Harmful Effects of Restrictive
Practice Through Negotiation (Section 11) .... DEN 2-21
[i] Substantial Influence Provision of Section
D) wamam s smmsmmsms s mse s s g smm v DEN 2-21
[ii] Unreasonable Effects .................. DEN 2-22
[A] Generally :ssswisnssmsvuvsassss o DEN 2-22
[B] “Unreasonable Prices” ............ DEN 2-22

[C] “Unreasonable Terms of Business” .. DEN 2-24
[D] “Unreasonable Restraint of the

Freedom of Trade” and

“Unreasonable Inequality in the

Conditions of Trade” ........... DEN 2-24



vii TABLE OF CONTENTS

[iii] “Negotiation” ...........ccooveuennnn. DEN 2-25
[g] Abolition of the Harmful Effects of Restrictive
Practice Through the Issuing of an Order

(Section 12) ...ooiiiiiiiiii i DEN 2-26
[i] Negotiation ............ocviviueinennn DEN 2-26
[ii] Ordeis s mneaEnSs s Sa g s oy Sa v DEN 2-26

[A] “Abolition—Wholly or Partly—of

Agreements, Decisions and Terms

of Business” ................... DEN 2-26
[B] “Marking With or Display of Prices,

Composition, Weight or Measure” DEN 2-26
[C] “Changes in Prices, Margins and

Terms of Business” ............. DEN 2-27
[D] Imposition of Maximum Prices or
MATEINS ;50 vios s s o osarems s e DEN 2-27
[iii]  Order to Supply; Section 12(3) .......... DEN 2-28
[A] Conditions of Imposition of Orders to
SUPPLY' 155 505 w0 555 w6 svmies e s wiste DEN 2-28

[B] Unreasonableness: the Parliamentary

Comments on the Bill of the Act .. DEN 2-28
[C] Unreasonableness: Material Interest DEN 2-30
[D] Unreasonableness: Nonobjective

Grounds «.:sssmesesssssns s o DEN 2-30

[E] Unreasonableness: Other Instances . DEN 2-31

[F] Contents of Orders to Supply ....... DEN 2-32

[iv]  Fixing of Maximum Prices or Margins ... DEN 2-32

[A] Necessary Costs .................. DEN 2-33

[B] Reasonable Net Profit ............. DEN 2-34

[4] Defenses s wsssass sums s s s e eses s s®y o v DEN 2-36

[a] IntrodUCHON .. vwsssevesmssvaessmeesenens DEN 2-36

[b] EXCEpPtions ............ciiiiiiieiieiiianians DEN 2-37

[c] Exemptions wssesssssesseissswsnessee s 5 DEN 2-38

[i] GENErally ooswosmsswssws o smves owss DEN 2-38

[11] Secret Registration .................... DEN 2-38

[iii]  Resale Price Maintenance .............. DEN 2-39

§2.02 The Competitive Tendering Act, 1966 ................. DEN 2-41

[1] Introduction .............c.oiiiiinniiiiinnninnnnnn DEN 2-41

[2] Jurisdictional Elements ....................... ... DEN 2-41

[3] Substantive Elements ..................cioiiin... DEN 2-42

[a] Rules on Competitive Tendering .............. DEN 2-42

[b] Private Tenders .....scsccsssssssssssvessssss DEN 2-42

[c] Prohibited Practices Concerning Tenders ....... DEN 2-42

[d] Protectionof Tenders ..................ccouun. DEN 2-43

§2.03 Rules on Competition in the European Communities .... DEN 2-44

[1] INtEOdUCHON o« owssmssmsws v me vw v myss shmebs s DEN 2-44
[2] Relation Between EC Law and National Law on

Restrictive Practices . i.cccososivesssonssossesas DEN 2-44

(World Comp. Law)



TABLE OF CONTENTS viii

§ 2.04 Marketing Practices Act ...t DEN 2-46
[1] IDtrodUCHon .. seomes sy s aoebness s m iod oo DEN 2-46
[2] Jurisdictional Elements ...........c....oiiiiiia DEN 2-47
[3] Substantive Elements ................oiiiiiian DEN 2-47

[a] TheOmnibusClause ..................ooo... DEN 2-47
[b] False or Misleading Statements ............... DEN 2-47
[c] Information and Instructions ................. DEN 2-48
[d] Use of the Term “Guarantee” ................. DEN 2-48
[e] Trademarks ...........ccoiviiiiinnnnnenenns DEN 2-49
[f] Gifts, Stamps and Coupons, and Competitions ... DEN 2-49
[A] DELEHEES ioiors s i oimimswiors ovw s ane smsasmson s 0 5 0o 0.8 6 5 58 DEN 2-50
Chapter 3
PRACTICES

§3.01 Pricing Practices ..............coiiiiiiiiiiiiiiii DEN 3-3

[1]1 Types of Practices Prohibited ....................... DEN 3-3
fa] PrCEFIXING wwcwnsmonms oo simue oo s omornms sumamions o DEN 3-3
[b] Discriminatory Pricing Practices ............... DEN 3-3
[c] Price Misrepresentation ................c..vo... DEN 3-3
[2] Horizontal Price Fixing ..................oioun.. DEN 3-3
[a] Generally ...........coiiiiiii DEN 3-3

[b] Horizontal Price Fixing at Specific Levels of
Competition «swessssosssspsomsgoosarseioys DEN 3-5
[1] Manufacturers ...............oooiiian. DEN 3-5
[ii] Wholesalers ................... & AR o DEN 3-6
[ili] Retailers «.oucovseronssssenssms oo DEN 3-6
[ivl Importers ...t DEN 3-7
[c] Defenses «a:sosumimaisons s omaamsmess s men s DEN 3-7
[3] Vertical Price Fixing s swonwssnseasanssons soms o DEN 3-7
[a] Generally ....... ... DEN 3-7

[b] Vertical Price Fixing at Specific Levels of

Competition: .«ssesssssaoswasnssnsme:sesnses DEN 3-8
[i] Manufacturer-Wholesaler ............... DEN 3-8
[i] Manufacturer-Retailer .................. DEN 3-8
[iii]  Wholesaler-Retailer .................... DEN 3-9
[iv]  Licensingand Pricing .................. DEN 3-9
[v] Non-Sales Transactions ................. DEN 3-9
[e] Defenses «ssswsvvsssanssssmoravsmnssoosasssss DEN 3-9
[4] Discriminatory Pricing Practices ................... DEN 3-10
[a] 'GECTAllY o vcieiiniiiosmesmnmma i sinms s ssh 5o DEN 3-10
[b] Direct Price Discrimination ................... DEN 3-11
[1] Delivered Pricing ..................... DEN 3-11

[ii] Discounts, Offsets and Allowances ...... DEN 3-11



TABLE OF CONTENTS

[iii] Geographical Pricing ................ DEN 3-12

[iv] Dual Distribution Sellers ............. DEN 3-12

[v]  Volume or Quantity Discounts ......... DEN 3-12

[vi] Exclusive Dealing Discount ........... DEN 3-13

[c] Indirect Price Discrimination ................ DEN 3-13

[i] Allowances for Services .............. DEN 3-13

[i]  Allowances for Advertising ........... DEN 3-13

[d] Predatory Pricing (Unreasonably Low Prices) ... DEN3-14

[e] Defences ...........ccoviuiianiiieannenns DEN 3-14

§3.02 Distribution Practices . ... DEN 3-15

[1] Types of Prohibited Practices . .. ................. DEN 3-15

[2] Boycotts and Refusals to Supply ................. DEN 3-15

[a] BOYCOtS ... ovvveeice et DEN 3-15

[i] Generally .......coovviiiinneecnnnn DEN 3-15

[ii]  Defenses and Exceptions ............. DEN 3-15

[b] Refusalsto Supply .........cooonveannenns DEN 3-16

[i] Generally q:owims smsme vonme v ommains DEN 3-16

[ii] Defensesand Exceptions ............. DEN 3-17

[3] Market Allocations ..............coiviiieinnnn. DEN 3-18

[4] Reciprocal Dealing ..............cooveeennnnn DEN 3-18

[S] Exclusive Dealing ................cooinnnnnnnn DEN 3-18

[a] ExclusiveSales.............coooiiiiiienn. DEN 3-18

[b] Defenses and Exceptions ................... DEN 3-19

[c] Exclusive Buying Arrangements ............. DEN 3-19

§3.03 MEIEETS «ovvvvvnvrrnannnnonenneenuneseonassnans DEN 3-21

§3.04 Monopolies and Market Dominating Firms ........... DEN 3-22

[1]1 Generally ......covvviiniinininaiiniiiaeann. DEN 3-22

[2] Criteria for Market Dominance .................. DEN 3-22

[3] Abuses of Dominant Position ................... DEN 3-24

[a] Generally ..........oovvviiinennnnnnnnn.. DEN 3-24

[b] Market Dominating Firms’ Pricing . ........... DEN 3-24

[c] Price Discrimination ...................... DEN 3-26

[d] Selective Sales Systems .................... DEN 3-26

§3.05 Licensing  sususemsomssnnmsss casasame s DEN 3-29

§3.06 Marketing Practices .............coouiirienninnnns DEN 3-30
[1] Activities Not in Accordance With Proper Marketing

PRACEIEES) « « v oraim v omsm o s s s 8 aws dmams £mss DEN 3-30

[2] False, Misleading or Unreasonably Incomplete
Indications or Statements Likely to Affect the
Demand for or Supply of Goods, Real Estate and

Work or Services .......... ..t DEN 3-32.1
[3] Obligations to Give Instructions ................. DEN 3-35
[4] Guarantees .............coeveviieeieeiiiann DEN 3-37
[5] Collateral Gifts ..................ooviiinnn.. DEN 3-39

(Rel.15-8/83 Pub.831)



TABLE OF CONTENTS X

[6] Prizes .......cocvvmiviiinmnniinenenniaiens DEN 3-43
[7] The Prohibition Against Using Certain Forms of

Stamps or Coupons DEN 3-44.1 _
[8] TradeSecrets ..........oooveenmuieenneennn. DEN 3-44.1
[9] Business Marks, Trade Marks, BAG: s susims faigms smym DEN 3-48

Chapter 4

ENFORCEMENT AND APPEALS

§4.01 Monopolies and Restrictive Practices Supervision Act,

1955,as Amended ........ .. ... DEN 4-1

[1] Enforcement by Official Authorities ............... DEN 4-1

[a] The Monopolies Control Authority ............ DEN 4-1

[b] Appeal ......cooiiiiiiiiiiiii DEN 4-3

[2] Private ACtONS . .......oveveeniiiii DEN 4-4
§4.02 The Competitive Tendering Act, 1966 ................ DEN 4-5
§4.03 The Marketing Practices Act ..............c....oonn. DEN 4-6
[1] Introduction ...........oovviiininnnnienninnnnns DEN 4-6

[2] The Consumers’ Ombudsman .................... DEN 4-7

[3] Proceedings Before the Courts . ................... DEN 4-8

[a] Civil Proceedings .................ooiinnn. DEN 4-8

[b] Public Prosecution ...t DEN 4-10

[4] Sanctions ............. s e B B v oo s 8 TR DEN 4-11

[5] Private Proceedings ...................ooii.n DEN 4-11
Appendix T . ivisivssamnesmsresmrsasmssnseseneon DEN GAIl-1
Appendix IT ... i DEN GA2-1
Appendix ITI ... ... DEN GA3-1
Appendix IV ... e DEN GA4-1
Appendix V ... i DEN GAS5-1

(Rel.15-8/83 Pub.831)



France

Table of Contents

Table of Abbreviations . ........oueitiiineeennnnnennnns TA-1

Chapter 1

HISTORICAL OVERVIEW OF FRENCH ANTITRUST LAW

§1.01 IntroducCtion ...........ceuiuiiuumnienniennnennsnns FRA 1-1
§1.02 Provisions of Price Ordinance No. 45-1483, dealing with

Restrictive Practices . ...........oiiuiiiniennnnn FRA 1-3

[1] Article37 ssissovsmssnssminnsmsnmvoosgstosmwsve FRA 1-3

[2] Article50 . ...t FRA 1-4

§ 1.03 Other Revisions of French Antitrust Law ............. FRA 1-6

[1] The “Royer Act” (loiRoyer) .............c.vunnn FRA 1-6

[2] ACtNO.77-806 .. ... FRA 1-6

§ 1.04 . Antitrust Law and Current Economic Policy ........... FRA 1-8

Chapter 2

STATUTORY PROVISIONS OF FRENCH COMPETITION LAW

§2.01 Introduction .:...........covuiinineninnnnennnn +... FRA23
§2.02 Article419ofthePenalCode .................oon.. FRA 2-6
JL] GEHEFAILY . oo v oo e cww v wie 0 55 00 ) im0 wim o 8 FRA 2-6

[2] Conditions of Applicability of Article419 ........... FRA 2-7

[a] Generally .........c.coiiuiiiiiininiininan. FRA 2-7

[b] Individual or Collective Action ............... FRA 2-8

[c] Artificial Rise or Fallin Prices ................ FRA 2-8

Xi

(Rel.3-1/81 Pub.831)



TABLE OF CONTENTS xii

[d] Foodstuffs or Other Commodities or Public or

Private Securities ...........c.c0vueeene FRA 2-9
[e] Actions which Constitute the Offense .......... FRA 2-9
[f] FraudulentIntent................ccooonnn. FRA 2-12
§2.03 Article 37(1)(a) of Price Ordinance No. 45-1483 ....... FRA 2-15
[11 Generally .......covviinieiinnneeneieeeeeenns FRA 2-15
[2] Conditions of Applicability of Article 37(1)(a) ...... FRA 2-16
[a] Persons to Whom Article 37(1)(a) Applies .. ... FRA 2-17
[b] Refusal to Satisfy a Request in Accordance with
Customary Business Practice .............. FRA 2-18
[c] Purchase of Goods or Peformance of Services ... FRA 2-20
[d] Sale Not Prohibited by Law or Regulation . . . . .. FRA 2-20
[e] Unavailability of Goods or Services . .......... FRA 2-21
[B] Defences w:cssisassbosormssmssssmeswens oot FRA 2-22
[a] Bad Faith of the Prospective Purchaser ........ FRA 2-22
[b] Abnormal Requests ..............c.c....nenn FRA 2-23
§2.04 Article 37(1)(c) of Price Ordinance No. 45-1483 ....... FRA 2-26
§2.05 Aurticle 37(4) of Price Ordinance No. 45-1483 .......... FRA 2-27
[1] Generally .. .ucmssssmssssmmessoen sonsn cmosiewss FRA 2-27
[2] Factors Constituting the Offence ................. FRA 2-27
[a] FixingofaPriccorMarkUp ................ FRA 2-30
[b] Minimum Priceof MarkUp ................. FRA 2-30
[c] Absence of Exemption..................... FRA 2-30
§2.06 Articles 50 and 51 of Price Ordinance No. 45-1483 .. . . .. FRA 2-33
[1] Generally .. wseesonssoomennmeesmsssivsassiis FRA 2-33
2] Anticle50(1): «csusscssrunsgsrasamsornsnarss e FRA 2-36
[a] Jurisdictional Elements .................... FRA 2-36

[i] Parties to Whom Article 50(1) Applies . .. FRA 2-36
[ii]  Activities Coming within the Scope of

ATHCIESOL). w5 5namssmums cmpmpswss FRA 2-36

[iii] ~ Trade with Third Nations ............. FRA 2-36

[b] Substantive Elements ...................... FRA 2-37

[i] The Requirement of Concerted Action .. FRA 2-37

[ii]  The Restriction of Competition ........ FRA 2-38

3] AiCleSO(B) «ovwrninniwnnneanimsasms st amis FRA 2-39
[a] Jurisdictional Elements .................... FRA 2-39

[i] The Concept of “Enterprise” .......... FRA 2-39

[ii]  Territorial Scope of Application ........ FRA 2-40

[b] Substantive Elements . ..................... FRA 2-40

[i] The Concept of “Dominant Position” ... FRA 2-40

[A] The Relevant Market ............ FRA 2-41

[B] Dominant Position .............. FRA 2-42

[ii]  Prohibited Activities ................. FRA 2-43

[4] ASHEIEST 55 msimsmmommemsenssionmemesmernsnin FRA 2-44
[a]l Generally . ......oiwevossssssssswussssas FRA 2-44

(Rel.3-1/81 Pub.831)



Xiii TABLE OF CONTENTS

[b] Application of a Legislative Provision or
Regulation .....cioe0cceuvoinssoesacans
[c] Furtherance of Economic Progress ...........

§2.07 Articlel1of ActN0.63-628 .......................
[l Generally c::ouswesmswoms mumss o wsmus oo oo
[2] Conditions of Application ......................

[a] Persons to Whom Article 1 Applies ...........
[b] “SaleataLoss” Defined ...................
[3] EXCeptions . ..........ceuiiieiinninnennnnnnnn.
[a] Perishable Goods; Voluntary or Forced Sales;
Seasonal Products (exceptions 1-3) .. ........
[b] Change in Fashion or Appearance of Technical
TMPLOvemMEents; :«ssmnswsas s osmenss s ss
[c] Reduction inthe Purchase Price .............
[d] Meeting of Lower Prices Charged by Competitors

§2.08 Section370f ActNo.73-1193 ...,

[1] Introduction..............c.ouniiiiniennnenn..
[2] Jurisdictional and Statutory Elements Under Section
BT oo 5.0 00 i o & 50 6 608 080 500 5 0 B0 B 6 6 S 150 6 s

[a] Genetally : ws consnmsmsomssmsnsims answvidis
[b] Persons to Whom Section 37 Applies ... .......
[c] Requirement that There Be at Least Two
Contemporaneous Transactions . ...........
[i] Sale of Products and Supply of Services . .
[ii] Transactions with Resellers ...........
[ii] ~ Contemporaneous Transactions ........
[d] Requirement that the Discrimination Be
Attributable to Same Seller-Parent-Subsidiary
Problem ... .o.owinassnssnsmsinswnims ieis
[3] Discrimination in Prices and Conditions of Sale: The
Gravamen of Offence under Section37 ..........
[A] PREES wwi o wmw s ww oy was owmewwm e s s 66 o
[b] Other ConditionsofSale ...................
[c] Some Forms of Indirect Price Discrimination ...

[i] Preferential Credit Terms . ............
[ii] Gifts in Kind or in Cash or in Free
SEIVICES . ¢ 10 0. i il & 5 BbB @ mssmans d 5

[4] Defenses ::simsapcavsmnssissssusnsensmsiss is
[a] Cost Justification . .............c...vun....
[b] Quantity and Target Discounts ..............
[i] Quantity Discounts . . ................
[id] Target Discounts ...................
[c] Discounts for Commercial Cooperation . . .. .. ..
[d] Allowances for Services Performed by the
(G11T(0)¢1 =) SRR PP PSP
[e] Allowances for Private Brands .. .............
[f] PromotionalSales ........................

FRA 2-44
FRA 2-46

FRA 2-49
FRA 2-49
FRA 2-49
FRA 2-50
FRA 2-50
FRA 2-52

FRA 2-52

FRA 2-52
FRA 2-53
FRA 2-53

FRA 2-59
FRA 2-59
FRA 2-60
FRA 2-60
FRA 2-60

(Rel.3-1/81 Pub.831)



TABLE OF CONTENTS xiv

[5] Communication of Price Lists and Conditions of Sale . FRA 2-66

[6] Customer Liability: Section38 ................... FRA 2-67
§2.09 Section44of ActNo.77-1193 ................ov... FRA 2-68
[1] Generally « o us oo swseas s smmsssieemsyss o FRA 2-68
[2] The Concept of “Advertisement” ................ FRA 2-69
[3] FalseorLikelytoMislead ...................... FRA 2-69
[4] Itemsto Which Advertisement Must Relate ........ FRA 2-70
[5] The Requirementof Bad Faith .................. FRA 2-70
[6] Enforcementand Sanctions ..................... FRA 2-71
$2.10 Title ILOf ACENO: 77806 .« v 55 515565 ss s s ms b swsaiss FRA 2-73
[1] TOtroQUEHION . o« cwwsmosmsmeos i wimewsosasasss FRA 2-73
[2] Conditions Under Which Concentrations are Subject to
Control Under Title II of Act No. 77-806 . ........ FRA 2-74
[A] (GENETAINY 50500 o oristorsiiane ot bees s 0 o1 0 50 s FRA 2-74
[b] The Concept of “Concentration” ............. FRA 2-75
[c] The Prevention of ““Adequate Competition™ . ... FRA 2-75
[d] Market Share Thresholds . .................. FRA 2-76
[3] Exemption for Beneficial Concentrations .......... FRA 2-78
[4] Procedural Provisions .............c.cccvveueennn FRA 2-78
[A] GERETANY : « « it s in wrwm ssnwmin bints, o G © Fie wue FRA 2-78
[b] Notification .= scusemssnsnsmnsamsses us s FRA 2-79
[e] TBVEStiZations: . s suime ses s smesms 56w os e s FRA 2-80
[d] Reference to the Competition Commission . . ... FRA 2-80
[e] Power of the Minister to Issue Injunctions . . . . .. FRA 2-81
Chapter 3
BUSINESS PRACTICES SUBJECT TO FRENCH COMPETITION
LAW
§3.01 Pricing REGUIAHONS 5505 505w umsm s 5w os m e wes sds o FRA 3-2
[1] Price-FiXing . :..ccoavosonnoscsessnoenonsossese FRA 3-2
[a] Introduction...................coovuiin... FRA 3-2
[b] Horizontal Price-Fixing ..................... FRA 3-3
[i] Direct or Indirect Agreements Among
Competing Buyers and Sellers . . . ...... FRA 3-3
[ii]  Exchanges of Price Information ......... FRA 3-7
[ii] Bidding Practices .................... FRA 3-8
[iv]  Price Uniformity .................... FRA 3-10
[c] Vertical Price-Fixing ...................... FRA 3-10
2] Price DiSCHMINALON 5 . w505 5w bmaim a e s @i s 5ot FRA 3-12
[3] LossLeaderSelling ..............covuunennnn.. FRA 3-15
[a] Salesat@alLoss . qissssmsnssmssnesssses s FRA 3-15

(Rel.3-1/81 Pub.831)



XV TABLE OF CONTENTS

[b] Sales at Reduced Prices .................... FRA 3-15

[4] Misrepresentationin Pricing .................... FRA 3-16
§3.02 Distribution Prices ... ..ot FRA 3-18
[11 Introduction .. ........c.oeveeeoinoinrinnnennnns FRA 3-18

[2] RefusalstoDeal...........coviiiiiiinnnnainn FRA 3-19

[a] Unilateral RefusalstoDeal ................. FRA 3-19

[i] Generally ........covvieiiennnninns FRA 3-19

[ii]  Article 37(1)(a) and Exclusive Dealing
Agreements: The Brandt Supreme Court

DIECIRION 155 i st oiom o oo vl il s & FRA 3-20
[b] Collective RefusalstoDeal ................. FRA 3-24

[3] Vertical Market Allocations Territorial and Consumer
ReStHCHONS . «cvinsnsssonsmss®messsmssssmis FRA 3-25
[4] Exclusionary Buying Arrangements . .............. FRA 3-25
[a] Generally........ccovvivviosossanssnsnns FRA 3-25
[b] Tying Arrangements ...................... FRA 3-26
[c] Exclusive Dealing and Requirement Contracts .. FRA 3-26
§3.03 Concentrations and Joint Ventures ................. FRA 3-28
[1] Concentrations (Mergers and Acquisitions) . ........ FRA 3-28
[2] Joint Ventures .......ceeoueeeesoonnnsosonccacss FRA 3-28
§3.04 Industrial and Intellectual Property Rights .. .......... FRA 3-30
§3.05 Unfair Trade Practices ..........ocuvuirinnennnnn. FRA 3-32
[1] Introduction.........c.oevieieennennennsnenenes FRA 3-32
[2] Interference with Business ...................... FRA 3-33
[a] Interference with Contract.................. FRA 3-33
[b] Interference with the Functioning of Business ... FRA 3-34
[c] Disparagement . ..ssecmemwsmeonnomenossais FRA 3-37
[3] Unfair Competition ............ccoovuniiieiann. FRA 3-39
[a] Generally <:ssswsssssnseasmsmassvesssosns FRA 3-39
[b] PassingiOff . .comwsmevvmonmsmiooms niong®s s FRA 3-40
[i] Generally .....cisesecis0m6svemaes FRA 3-40
[ii]  Confusion between Businesses ......... FRA 3-40
[iii]  Confusion between Products .......... FRA 3-42
[c] False or Deceptive Advertising . ............. FRA 3-44
[i] Generallyl oo smwspen sy msnsses o swn FRA 3-44
[ii]  Section 44 of Article No. 77-1193 ....... FRA 3-45
[iii] Exaggerations (Puffing) .............. FRA 3-45
[4] Agreements Notto Compete .................... FRA 3-47
[a] Generally..c..oovmvwesasppsanisiaasgsins FRA 3-47
[b] Ancillary to Employment Contracts. .......... FRA 3-47
[c] Ancillary to Other Contracts ................ FRA 3-50

[i] Contracts Relating to the Formation of a

COMPANY . oo 0. o0 S50 &5 5 8 305 Fows FRA 3-50
[ii] SaleofBusiness .................... FRA 3-51
[iii] Commercial Leases.................. FRA 3-52

(Rel.3-1/81 Pub.831)



TABLE OF CONTENTS Xvi

§3.06 MarketSharing ..........cceeveiimnnnrneereeens FRA 3-54

[1] Specialization Agreements . . .........ooooveeeees FRA 3-54

[2]. Illegal Market Sharing Agreements . .............. FRA 3-54
Chapter 4

ENFORCEMENT OF FRENCH COMPETITION LAW

§4.01 Introduction . .........eounernnmeenneennannanens FRA 4-2
§4.02 Enforcement of Article 50 of Price Ordinance No. 45-1483 FRA 4-4
[1] Generally ......coocvieimiiniineseenneneanenn. FRA 4-4
[2] The Enforcement Authorities .................... FRA 4-4
[a] The Competition Commission ................ FRA 4-4
[i] Composition of the Commission . . ....... FRA 4-4
[ii]  Jurisdiction of the Commission .......... FRA 4-5
[3] Procedural Rules Governing the Enforcement of Article
00 <6005 5 0 0 6560 i e 0 1 9 S B B SR S 9 FRA 4-6
[a] The Competition Commission ................ FRA 4-6
[i] Reference of Cases to the Commission . ... FRA 4-6
[A] The Minister ..........oooveennns FRA 4-6

[B] Local Authorities, Trade Associations,
Trade Unions and Consumer

Organizations ................. FRA 4-6
[C] Courts......covvvvvvnerinennnns FRA 4-7
[D] Own Initiative . ............oonn. FRA 4-7
[ii]  Procedure Before the Commission . ... ... FRA 4-8
[A] The Report of the Rapporteur ...... FRA 4-8
[B] RighttobeHeard................ FRA 4-9
[C] Meetings of the Commission . . . ... .. FRA 4-9
[D] Opinions of the Commission . . ...... FRA 4-9
[b] The MiniSter ............oeeeneeennenenns FRA 4-9
[i] Generally .........coooiuiennaeninn. FRA 4-9
[ii]  Investigations ....................... FRA 4-9
[iii] Injunctions ................ciennnn FRA 4-9
9] PHBE .oon s mogsimesmanssmes srds 2 FRA 4-11
[A] “Heavy” Fines ................. FRA 4-11
[B] “Lesser” Fines ................. FRA 4-12
vl Appeals Against the Decision of the
Minister.: -ssasssssssnssssnpesese FRA 4-12
[c] The Public Prosecutor ..................... FRA 4-12
§4.03 Enforcement Under Price Ordinance No. 45-1484 ... ... FRA 4-14
[1] Generally .......coovnnuiiiinnneeenneeennnnn. FRA 4-14
[2] Establishment of Offenses ...................... FRA 4-14
[3] Prosecution ..............c.oeieiiiienieenannn FRA 4-15

(Rel.3-1/81 Pub.831)



xvii TABLE OF CONTENTS

[a] Settlements sossmsssomseevmssnonisengin s FRA 4-15
[b] Judicial Proceedings . ...................... FRA 4-15
fe] SANGHOMS s nwrens cotome e s wEBES ad et da FRA 4-15
[4] Ministerial Circular .......c.ccoooiieiiiennnnnn. FRA 4-16
§4.04 Private ActionS:. . s swwsas s s assss e smn s ses oy s FRA 4-17
§4.05 EEC Competition Law as a Defense . ............... FRA 4-19
§4.06 The Act of July 16, 1980 on the Communication of
Documents and Information Abroad .............. FRA 4-21
ATHEET i So5mn 7D sees vene ~aE PG we o wwsd EROTE Enes FRA GAI-I
AMNERD. arevmm s 578w e m oo oo 5510 & 0 00 e S0 93BT & FRA GA2-1
ATITBEED, it 510 0670 0 5001 i o 08 570 5 B0 B0 68 s FRA GA3-1
BAOTCKA . 61 o000 0 5 5506 505,50 0 9180 108 3 0 L 60 040 )i o 3 FRA GA4-1
ABNCKD oo o mens 508 8 S LREE 5 581878509 518 B 90 038 & @6y w4 FRA GAS5-1
ANNCXIO 5. w1003 0 5r5mi s 50y 5080 £ 500 57 570 080 9S00 6 vis el 5130 90 nir s FRA GAG6-1
ARNERT st mamae pdfamsaws oo 5 b sl Hatr08 R0 FRA GA7-1
ATRCRIE: & 505 mre e @6 5 o s oo wisns o5 518 s Bl 518 8 08 S b S804 @ FRA GAS-1
ARNEX'D Lo smmamoiima o i SIS0 EE R BB ED 40w awe FRA GA9-1
ARTEX N0 . ws 9 musmanvon s wEen sn s T as v s 585 oG8 mm s FRA GAI10-1
ANEX 11 : s ovsiwmsmortowss osBsoesens ovwin ey @ news FRA GAIll-1
AONER LD 5 w551 B s o wsme e mamss s gy wia s w5 aamh FRA GA12-1
Table of OpINIONS . ... ..ottt FRA TO-1

(Rel.12-12/82 Pub.831)



