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Foreword

Pat Birnie commands respect and affection in equal measure. All who
know her admire her extraordinary knowledge, as broad as it is deep, of
the law of the sea and environmental law. And everyone who has ever
worked with her, or been taught by her, has rapidly come to appreciate
her capacity to inspire students and colleagues alike, her cheerful disposi-
tion and her ready willingness to assist in so many ways. Whether asked to
launch new courses, take additional classes, mark papers, step in for absent
colleagues, or assist struggling students, Pat Birnie has invariably said
“Yes’. The affection in which she is held is tinged with not a little gratitude
for kindnesses rendered. She is the least pompous of international lawyers.
Her anecdotes of events at conferences she has attended, or missions she
has participated in, remind us that international law—and international
lawyers—can sometimes be very strange.

For over a decade Pat Birnie and I were colleagues at the London School
of Economics. During that time I taught an LL.M course on the Inter-
national Law of Natural Resources, while Pat Birnie taught LL.M courses
on the Law of the Sea and Environmental Law. Certain topics could have
fallen into one course or the other. We decided that fish, though indeed a
natural resource, should come within the Law of the Sea course; and that
the environmental aspects of the seas should also fall within Pat Birnie’s
courses. But decommissioning of oil rigs—including the environmental
aspects therefore—came within my Natural Resources course. And water
as a natural resource fell also within my course, which thus encompassed
the law of international watercourses. These were, of course, essentially
arbitrary divisions, whose artificiality in the real world of international law
scarcely requires notice.

Everyone contributing to this volume knows intimately the many quali-
ties of Pat Birnie. We all hope this study will serve both as a personal
expression of our appreciation to a friend and colleague and as a contribu-
tion to a field of law that she has herself done so much to develop and
clarify.

ROSALYN HIGGINS

The Peace Palace
The Hague
28 April 1999

Preface

In a diminishing world, sustainable development is an obviously sensible
concept. Like most such concepts, it is easier to extol its virtues than to
define what it is. For the lawyer, this may be less significant than for the
policy-maker or politician, but the implications of the concept are never-
theless extensive. In this volume, the contributors are all lawyers, some in
practice as judges, international civil servants, or advocates, others as
academic teachers of law. Written by friends and colleagues of Patricia Birnie
in appreciation of her own influential and remarkable work over three dec-
ades, the essays collected here explore how the endorsement of sustainable
development at the 1992 Rio Conference on Environment and Development
has influenced and changed international law and the work of international
institutions in the period since then, and whether the concept itself can be
regarded in any useful sense as a legal principle. In most cases the contribu-
tors can speak on these questions with the authority of personal involvement.
The first five chapters deal with the concept itself, its legal status and relation-
ship to other aspects of international law, and its reception by courts and
bodies charged witht the codification and development of international law.
The second part focuses specifically on how sustainable development has
affected the law relating to marine resources and the marine environment,
identifying in particular the revolution in international fisheries law as per-
haps the most radical change to result from this new perspective. No other
topic illustrates quite so well the reforming influence on existing law that
sustainable development has already exercised. These essays are not a
comprehensive treatment of the law relating to sustainable development
in all its multifarious aspects, but the editors hope that their selection of
topics will illuminate the emergence of a new concept and pose some of the
more challenging questions to which international lawyers need answers.
The editors would like to thank Caroline Boyle and Cynthia Fairweather for
their indispensable editorial assistance in preparing the manuscript and John
Louth and Michael Belson at OUP for their support and encouragement. What
began as a birthday present from the editors to a good friend would never have
seen the light of day without the enthusiastic response of the contributors,
and it is to them above all that we owe our thanks. As a birthday gift this
one has been slow in delivery, but it has acquired much warmth on the way.

ALAN BOYLE DAVID FREESTONE

Edinburgh Washington
21 March 1999 21 March 1999
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Introduction

ALAN BOYLE AND DAVID FREESTONE

1. INTRODUCTION

Over the last quarter of a century two new and complementary themes
have had considerable impact on the development of contemporary inter-
national law—environmental protection and sustainable development.
Their significance is not simply phenomenological, although they are
important in that respect. More fundamentally, they pose some of the
most interesting challenges to international law-making, while also offering
innovative solutions to some of the systemic problems of the international
legal order. Many of these challenges and solutions are addressed in the
chapters of this volume. They vary from the development of new concepts
and new juridical principles, to the adaptation of traditional institutions
and concepts to the needs of the twenty-first century.

As the UN General Assembly recognized in 1982 in the World Charter
for Nature, terrestrial and marine ecosystems are quite literally ‘life-
support systems’.! The exploration of the celestial bodies as well as
research on the history of climate changes reinforces the now obvious point
that the very continuation of human life on the planet depends on the
continued existence of its physical and biological systems within a relatively
narrow range of parameters. These conditions include not only the main-
tenance of productive ecosystems but also the continued existence of the
ozone layer and climate system. Others have pointed out that these global
environmental concerns have changed our perceptions of the nature of
sovereignty as much as they have changed our views of the vulnerability
of our planet.? Rapid advances in science and technology may have given
us the internal combustion engine, air-conditioning, and space travel, as
well as unparalleled advances in medicine, but not without cost. The hole
in the ozone layer, land degradation, marine pollution, and probably (or
perhaps possibly) global climate change are the prices that we have paid
and may still have to pay.

! This term was popularized by its use in the 1982 World Charter for Nature, UNGA Res.
37/7 (XXXVII), 22 ILM 455 (1983).

2 Handl, ‘Environmental Security and Global Change: The Challenge to International Law’
(1990) 1 YBIEL 3, at 32.
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