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PROMISES AND CONTRACT LAW

Promises and Contract Law is the first modern work to explore the
significance of promise to contract law from a comparative legal per-
spective. Part 1 explores the component elements of promise, its role
in Greek thought and Roman law, the importance of the moral duty to
keep promises and the development of promissory ideas in medieval
legal scholarship. Part 2 considers the modern contract law of a number
of legal systems from a promissory perspective. The focus is on the law
of England, Germany and three mixed legal systems (Scotland, South
Africa and Louisiana), though other legal systems are also mentioned.
Major topics subjected to a promissory analysis include formation of
contract, third party rights, contractual remedies and the renunciation
of contractual rights. Part 3 analyses the future role which promise
might play in contract law, especially within a harmonised European
contract law.

MARTIN HOGG is a Senior Lecturer at the School of Law, University of
Edinburgh. He has researched and published extensively in the field of
obligations law, in both a national and comparative context.



For Alexa

N

I oNIiEE, 75 B SE BEPDFIE 17 17) : www. ertongbook. com



PREFACE

It is the thesis of this work that promise has played an important role in
the contract law not only of those jurisdictions whose legal culture derives
directly and unashamedly from Roman law and the medieval ius com-
mune but also in those systems forming part of the Common law world,
systems which are somewhat more reticent in acknowledging a debt to
Roman or medieval European legal influences. The importance of prom-
ise in contract law derives from a mixture of sources: from the natural
law tradition of Aristotle, Aquinas, and the late scholastics; from Roman
law itself; from the canon law; and from the emphasis placed in later cen-
turies upon the will, of which the promise is one specific manifestation.
It is argued that, while promise was the paradigm voluntary obligation
in medieval and early modern law, its primacy was largely supplanted by
a model of agreement with the contract as its concrete expression, one
in which promise was relegated largely to a description of the nature of
agreement (as an exchange of promises) and of some unusual transactions
which could not easily be accommodated within an agreement model,
such as the promise of reward. Promise survived, however, as a discrete
obligation in one European system, that of Scotland, and the functions
which it is capable of performing in that system offer some inspiration
for a possible rediscovery of the value of promise in other systems. Many
transactions analysed in this work are only with difficulty fitted into a
contractual model, whereas, it will be argued, it would be more honest
to recognise that the unreciprocated or unilateral promise provides a
neater and more apposite explanation for the basis of liability. It will also
be suggested that the promise in the wider sense of a contractual prom-
ise is a concept which still illuminates much of the substantive content
of contract law, despite attacks which have been made against promise
by the reliance theory of obligational liability and other non-promissory
theories.

It is not the intention of this work to suggest that all of contract law
can be explained by the idea of promise. Indeed, it will be admitted that
many controls upon parties’ promises are imposed externally, without
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reference to the will or promise of the parties, in order to enforce soci-
etal norms embodying values, such as objective good faith. Nonetheless,
the case will be put that the promise, especially the unilateral promise,
might usefully be given a greater role in contract law than it currently
plays in most legal systems, and that it is heartening that just such a view
appears to have been taken by the drafters of model legal projects such as
the Principles of European Contract Law (PECL) and the Draft Common
Frame of Reference (DCFR). At the present time, the probable future of
promise in European legal systems, and conceivably further afield in the
US and South Africa, is a bright one.

This work contains, particularly in Part 1, a discussion of the various
legal theories which have over the centuries been suggested as explan-
ations for the normative force of contract law. It must be stressed, however,
that the search for an ‘ideal’ theory of contract law is not the objective
of this work, as it is for many works on contract theory. Too much con-
tract theory gives the appearance of being based upon an ideal of what the
law should be, rather than what it actually is, and of thus being discon-
nected from the law with which the courts are concerned. Projects for the
construction of utopian contract law and theory are all very well, but the
approach adopted in this work is largely one of attempting to discover
what role promise has played, and still plays, in the law of concrete legal
systems. Nonetheless, some suggestions are offered as to how will theory,
in a reinvigorated form, might continue to offer an overarching explan-
ation for the normative force of promises and contracts, given that there
is a perceived crisis in the minds of some about how to justify the enforce-
ment of voluntary obligations. In offering ideas concerning such a rein-
vigorated will theory, it will be suggested that promissory theory cannot
realistically hope to explain all of contact law, as it once tried to, but that
this incompleteness need not be seen as a weakness.

The present study s, as the title indicates, a comparative one. Promise
as a field of study comes alive in a comparative context, in both a legal
jurisdictional as well as disciplinary sense. In terms of legal systems,
the primary focus is on one system from each of the three great west-
ern legal families: England (representing the Common law), Germany
(representing the civilian family) and Scotland (for the mixed legal sys-
tems). Given the comparatively small size of Scotland as a jurisdiction,
the mixed legal systems of South Africa and Louisiana are also consid-
ered in Parts 2 and 3 of the work. There is in addition some reference to
Common law cases from the USA, Canada and Australia. In respect of
non-legal disciplines, observations on the idea of promise are offered
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from the field of philosophy (especially linguistic philosophy), theology
and anthropology.

I am indebted to a number of people and organisations for assistance
rendered with the research which I undertook for this book. I am grateful
to my two research assistants, Gemma Grant and Michael Johnston, for
work which they did for me over two successive summers. The Edinburgh
Law School allowed me a period of sabbatical leave in which to conduct
my research and to prepare the manuscript of this work, and I extend my
thanks both to the Head of School, Professor Douglas Brodie, for sup-
porting my application for leave and to colleagues who covered my teach-
ing and other duties during my absence. I was a guest at Tulane University
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both institutions for a desk and library access. I am especially grateful to
Professor Vernon Palmer at Tulane for his support, which was an invalu-
able contribution to my successful time in New Orleans. That visit to
New Orleans was funded by an award from the Carnegie Trust for the
Universities of Scotland, for whom sincere appreciation for their generous
assistance is gratefully extended. I was also the happy recipient of a Max
Planck Society Scholarship which enabled me to visit the Max Planck
Institute for Comparative and International Private Law in Hamburg
to conduct research on German law, and I owe a great debt of thanks to
Professor Reinhard Zimmermann for supporting me in my scholarship
application to the Society and in arranging accommodation for me at the
Institute. Lastly, I should not omit to thank Laurence Marsh for his eagle-
eyed copy-editing and all of the staff in the Law division of Cambridge
University Press who assisted with the production of this book, especially
Finola O’Sullivan and Richard Woodham.
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