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Introduction

International law is a popular subject which attracts large numbers of students. However,
students often struggle with a number of its substantive topics. In part, this is because
international law is very different to most other subjects that most students will have
encountered. Many legal subjects (e.g. contract law) exist within a national law framework.
Their rules are contained within recognised sources of law (e.g. in a statute), produced by
established institutions whose authority to create law is unquestioned (e.g. Parliament).
Such rules are liable to be enforced by the courts. In short, a national legal system is a
hierarchical legal system. In sharp contrast, international law regulates relations between
States and it recognises that all States are equal and sovereign. The international legal
system does not have a central legislature nor a court endowed with compulsory jurisdic-
tion to resolve legal disputes. In essence, it is a horizontal legal system. Consequently,
international law is a very different kind of ‘law’ from national law and the fundamental dif-
ferences between the discrete areas of national law and international law can prove to be
quite challenging for students. These differences can impact on any analysis of the nature
of the international legal system; they can make it difficult to identify when international law
has been created or changed; and they can make it difficult to identify and interpret inter-
national legal rules.

As a result, students face significant challenges in answering assessment questions in this
subject. Questions often focus on theoretical legal issues. This book helps you to answer
such questions, first, by highlighting the abstract issues that have shaped the subject. Sec-
ond, it identifies the subject’s pervasive themes so that you can understand discrete topics
in a wider context. Finally, the book uses a range of innovative devices to provide you with
strategic advice on how to recognise problematic aspects of international law and how best
to tackle them.

Another challenge that international law presents to students is the fact that its various
topics are closely interrelated. An assessed question will often involve a number of discrete
topics. Accordingly, you will need to acquire a sound knowledge of a wide range of topics
and you will also need to understand how they relate to each other. This book advises you on
the best way to enhance your technique of answering assessed problems and essay ques-
tions. It shows you how to identify the applicable law; how to construct relevant arguments
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by reference to the most appropriate legal sources; and how to relate the discrete topics of
international law to one another in a structured and coherent manner.

However, you should appreciate that the present book is no substitute for a good textbook. It
enables you to consolidate and make sense of your learning. It offers you a concise account
of the subject’s key topics with the aim of providing you with targeted advice on how to im-
prove your performance in assessed work by introducing you to a number of tried and tested
revision methods and tips that will help you on the road to success.

(1] REVISION NOTE

Use this book alongside your recommended textbook and the applicable primary
sources (international instruments and cases).

International law topics are closely related and so it is important that you revise the
whole syllabus of your international law module in order to give yourself the best op-
portunity of answering assessed questions well.

International law is quite different from any of the legal subjects that you have studied
before. You should be sensitive to the unique challenges that it poses for international
law as a form of ‘law’ and the implications that its unusual legal character has for
assessed questions in this subject.

Before you begin, you can use the study plan available on the companion
website to assess how well you know the material in this book and identify the
areas where you may want to focus your revision.
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Topic maps — Visual guides highlight key
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Sample questions with Answer guidelines —
Practice makes perfect! Read the question at
the start-of each chapter and consider how
you would answer it. Guidance on structuring
strong answers is provided at the end of the
chapter. Try out additional sample questions
online.

Assessment advice — Not sure how best

to tackle a problem or essay question?
Wondering what you may be asked? Use the
assessment advice to identify the ways in
which a subject may be examined and how to
apply your knowledge effectively.

Key definitions — Make sure you understand
essential legal terms. Use the flashcards online
to test your recall!

i Sample question

Could you answer this question? Below is a typical problem question that could arise
on this topic. Guidelines on answering the question are included at the end of this
chapter, whilst a sample essay question and guidance on tackling it can be found on
the companion website.

ASSESSMENT ADVICE

Essay questions

Essay questions are popular in relation to particular issues such as the creation of States
in international law or the doctrines concerning recognition. They aften focus on the
differences between legal theory and practice. They require students to have a good
level of understanding of the relevant legal doctrines and the various case examples.

Problem questions

These questions typically provide a scenario in which a new States has been created.
You need to understand the legal rules governing statehood and recognition. There are
plenty of case examples in this area. However, the relationship between statehood and
recognition is complicated and so you should take care not to confuse these doctrines
with one another.

KEY DEFINITION: International legal personality =

| "A subject of the law is an entity capable of possessing international rights and duties \
| and having the capacity to maintain its rights by bringing international claims.’ 1
| Reparations Case (1949) ICJ Rep. 174. ‘




Key cases and Key instruments — Identify
and review the important elements of the
essential cases and legal
instrument you will need to
know for your exams.

Make your answer stand out — This feature
illustrates sources of further thinking and
debate where you can maximise your marks.
Use them to really impress your examiners!

Exam tips — Feeling the pressure? These
boxes indicate how you can improve your exam
performance when it really counts.

Revision notes — Get guidance for effective
revision. These boxes highlight related points and
areas of overlap in the subject, or areas where
your course might adopt a particular approach
that you should check with your course tutor.

Don’t be tempted to . . . — This feature
underlines areas where students most often
trip up in exams. Use them to spot common
pitfalls and avoid losing marks.

Read to impress — Focus on these carefully
selected sources to extend your knowledge,
deepen your understanding, and earn better
marks in coursework as well as in exams.

Glossary — Forgotten the meaning of a word?
This quick reference covers key definitions and
other useful terms.

GUIDED TOUR

Article 1, Montevideo

The State as a person of
(a) permanent populatio
enter into relations with/State's formal independence. Accordingly, a State retains its independence if it

Austro-German Customs Union Case (1931) PCLJ Series A/B, No. 41
Concerning: whether a customs union would violate international law

|
|
\J had to decide whether a planned customs union between Germany and l
would compromise Austria's sovereign independence in contravention of
8, Treaty of Saint-Germain (1919) and a 1922 Protocol. ‘

inciple
decided that ‘independence’ as a criterion of statehood was only concerned

s the legal capacity to enter into relations with other States. The fact that a State
ay be heavily dependent on another State does not undermine its legal independence.

" Make your answer stand out

States which have recognised Kosovo have preferred not to express the legal basis for
their decision. Is Kosovo a case of self-determination? Do you think that States are worried
about the potential for the right of self-determination to be used as a means of dissolving
federal States? Does the case of Kosovo demonstrate the overt political nature of recogni-
tion? Kosovo is not a UN member. Russia would use its veto in the UNSC if Kosovo made an
application for admission. Can it be a State without this status? See Weller (2008).

) EXAM TP

Itis important to remember that, traditionally, international law was not concerned with
the internal affairs of sovereign States. States were considered to be free to choose their
own domestic institutional arrangements (.9. see Art. 2(7) UN Charter). Consequently,

(1) REVISION NOTE

You should familiarise yourself with the international law relating to titie to territory
and self-determination (see Chapter 7).

! Don't be tempted to . . .

Don't confuse the topic of recognition of States with recognition of governments.
While these areas share certain concepts they are different in important respects.

READ T0 IMPRESS
Brownlie, |. (1982) ‘Recognition in Theory and Practice’, 53 BYIL 197
Craven, M. (1995) ‘The European Community Arbitration Commission on Yugoslavia', BYIL 66, 333

Crawford, J. R. (2006) The Creation of States in International Law, 2nd edn. Oxford University Press.
Schwarzenberger, G. (1976) International Law
Weller, M. (2008) Contested Statehood: Kosovo's Struggle for Independence. Oxford University Press.

Glossary of terms

‘The glossary is divided into two parts: key definitions and other useful terms. The key defini-
tions can be found within the chapter in which they occur as well as in the glossary below.
These definitions are the essential terms that you must know and understand in order to pre-
pare for an exam. The additional list of useful terms and
phrases which will also help you answer and effectively
‘These terms are highlighted in the text as they occur but the definitions can only be found here.
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Basic structure of the international legal system
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Functions of a legal system
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Of, relating to, or
involving an executive or
administrative official’s
adjudicative acts.

Coercion

Zia; HEK
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Compulsion by physical
force or threat of physical
force.

21
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[Latin] Among other
things.
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INTERNATIONAL LAW AND INTERNATIONAL SOCIETY

# Introduction

International law exists to regulate international society. International society is very
different from any national society. Consequently, it should come as no surprise to you
that the legal systems which regulate these societies are different as well. This chapter
discusses the implications of these differences for international law.

ASSESSMENT ADVICE

Questions on this topic often take the form of essay questions. This is a result of the
unique characteristics of the international legal system, which have led some to
question whether international law is really a form of law. These doubts have generated
enquiries into the theoretical foundations of international law. Students need to acquire
a good understanding of the nature of law. It is also helpful to appreciate how the
international legal system works in practice and to identify appropriate cases which
demonstrate international law’s effectiveness.

_ S
7

Sample question

Could you answer this question? Below is a typical essay question that could arise on this
topic. Guidelines on answering the question are included at the end of this chapter, whilst
another sample essay question and guidance on tackling it can be found on the compan-
ion website.

ESSAY QUESTION

‘A legal system grounded in the will of its subjects, that does not possess a centralised
legislature or effective means for its enforcement cannot be a form of law at all.” Discuss.

¥ International law and international society

Before the founding of the United Nations in 1945, international law was largely concerned
with the rights and obligations of States. It worked on the assumption that States would look
after the interests of their own citizens. Much has changed since this time but States still
play a central role in the creation, interpretation and application of international law.



