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Abstract l .

Abstract

Non-coercive investigation is the corresponding concept against co-
ercive investigation and one basic category of investigation. The differ-
ences between non-coercive investigation and coercive investigation and
the establishment of non-coercive investigation system make the double
litigation purposes of crime penalty and human rights protection fully in-
tegrate in the investigation procedure, prompt further developments in in-
vestigation procedure legalizing, increase the investigation efficiency,
save the investigation cost saving, restrict coercive measures. Therefore
they are of great importance positive significance to investigation prac-
tice.

Through Studying and analyzing the basic non-coercive investigation
theories and the special non-coercive investigations, the essay strives to
clarify some basic theories on non-coercive investigation, such as defini-
tion, standards and legislation model etc, specify the law factors of spe-
cific non-coercive investigations, thereby lays a theoretic foundation for
establishing the non-coercive investigation system in our country.

The essay contains two parts. Part one is the research about basic
theory on the non-coercive investigation. Part two is the research about
how to apply the non-coercive investigation.

Part one consists of four chapters:

Chapter one, brief introduction on non-coercive investigation, em-
phasizing defining non-coercive investigation together with clarifying its

basic factors. By introducing various definitions from Japanese academe
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and link the paraphrase in our country, this chapter finally have defined
basic concepts about the non-coercive investigation from angles of several
law relationships such as subject and object, rights and duties, etc. and
considered non-coercive investigation to be a non compulsory investiga-
tion act which is judged and executed by investigation organ itself while
don’t violated or invade the corresponding party’s free will and important
rights in the process of investigation. This paper have simultaneously
pointed out although the word ‘ non-coercive investigation’ was directly
translated from the Japan criminal procedure law, it doesn’t merely mean
the Japan non-coercive investigation principle and system in the article.
In more precisely general terms, non-coercive investigation is non-com-
pulsory investigation which is direct opposite of coercive investigation and
a basic classification of investigations through use of dichotomy and more
specifically speaking, investigation methods and measures beyond legal
coercive investigations are all non-coercive investigation. Because def-
ying non-coercive investigation and distinguishing from coercive investi-
gation should be basic classified from the aspect of the level of invading
individual will freedom and rights, the basic meaning of non-coercive in-
vestigation is a kind of investigation, On the foundation of defying and
discriminating non-coercive investigation, some basic non-coercive in-
vestigation factors such as non-coercive, personal will freedom, individu-
al important rights should not be invaded have been set forth.

Chapter two is a glimpse of foreign non-coercive investigation legal
system. First, the chapter reviews the non-coercive investigation legisla-
tion foundation in the civil law countries, mainly analyzes the evolvement
and nature of preliminary investigation in French which is the origin of
non-coercive investigation legal system, together with its main non-coer-
cive investigation methods. Then, the chapter analyzes the idea, system

foundation and main content of non-coercive investigation legislation in
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common law countries. Finally, it concentrates on the interpretation of
non-coercive investigation legislation foundation, course and main con-
tent in Japan whose non-coercive investigation legislation is considered as
the most mature, pointing out in the forming process of Japan modern
composite procedural model, the unique Japanese nation characteristics
and the continuous diffusion of western human rights idea have made Ja-
pan especially emphasize balancing the relationship between discovering
the truth and protecting human rights, which is the deep thought founda-
tion. The investigation power assign system which transplanting from in-
quisitorial model in civil law country and the adversary investigation sight
which shaping under adversary model in common law country are system
foundation for the non-coercive investigation legislation in-depth develop-
ment in Japan.

Chapter three, the standard of non-coercive investigation, is the
core content of the essay. It discussed three views about the standard of
non-coercive investigation; physical power, important right infringement
and judging under circumstance of each case which appears successively
in Japanese law and macadamia. The traditional viewpoint is physical
power theory, that is, the physical power is directly executed or not is
used as the boundary between non-coercive and coercive investigation.
Physical power theory argues that if direct and physical power is used in
an investigation, the investigation is coercive one and, otherwise, non-
coercive one. Important right infringement theory considers the boundary
between non-coercive investigation and coercive one is an invading per-
sonal rights and benefits action is agreed or not before its execution rath-
er than that physical power is used or not. Judging under circumstance of
each case theory puts forward that on the basis of animadverting the for-
mer two theories and using them for reference, the nature of an investiga-

tion should be judging under circumstance of each case, namely, it
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should be decided by considering specific cases and three aspects: phys-
ical power is executed or not, the important rights are infringed or not
and an investigation is of urgency, necessity and suitability or not. Link-
ing the judging standard about voluntary and consent in Anglo-American
countries, the article demonstrates how to constructing synthetically jud-
ging standards of non-coercive investigation from the objective and sub-
jective aspects, that is to say, from the subjective aspect the correspond-
ing party clearly express consent to accept a non-coercive investigation
and the corresponding party has been informed related rights clearly and
facing no outside compulsion or threaten while from the objective one
non-coercive investigation is also synthetically judged in terms of the in-
vestigation content whether an investigation invades important rights and
in terms of the investigation launch and operation whether non-coercive
investigation fits specific requirements proposed by proportion principle.
Chapter four is Chinese non-coercive investigation review and analy-
sis. It reviews the non-coercive investigation actuality in China from the
law aspect and practice aspect, argues that there is few direct stipulation
on non-coercive investigation in existing law system while from the prac-
tice aspect, actual investigation actions are not constrained in the scope
of law, which is needed in investigation practice. Thus this demonstrates
the necessity and possibilities for the constructing Chinese non-coercive
investigation system, clarifies that we should set up non-coercive investi-
gation system in China from three layers, namely non-coercive investiga-
tion principle legalization, listing consisting factors of specific non-coer-
cive investigations and internally standardizing its procedure factors.
Part two includes 5 chapters. It researches and discusses the apply-
ing actuality and prospect in Chinese investigation practices for five pop-
ular non-coercive investigation in foreign legislation and judicial prac-

tices. They are voluntary company, consent search, voluntary interroga-
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tion, voluntary inquiry, monitor with one party consent.

Chapter one, voluntary company, on the basis of introducing domes-
tic and foreign definitions for voluntary company and related regulation
from various countries, points out that the exact definition of voluntary
company should be an action which in order to investigate criminal truth,
investigators ask the corresponding party voluntary consent to follow them
to the nearby investigation organ or to an appropriate point to receive in-
terrogation, and set forth the its consisting factor, such as start-up, sub-
ject and object factor, comparatively analyzes actuality and defects of
criminal summons system in our country, and proposed to introduce vol-
untary company system, clarify the legal nature of criminal summons,
and therefore perfect this system.

Chapter two, consent search, ascertain its concept namely, after
express consent by searched person or the third party, investigators di-
rectly search the person’s body and property no writ, introduces legisla-
tion and theory foundation on consent search in various countries, sets
forth the general composition of consent search, such as voluntary con-
sent ,rights inform, consent right party etc. It comparatively analyzes the
actuality and disadvantages of our criminal search system, demonstrates
how to reconstruct our criminal search system from the consent search
point of view, the actuality and necessary of the perfect, and special leg-
islation designs .

Chapter three, voluntary interrogation, the first, this chapter dem-
onstrates criminal interrogation is of voluntary nature, generalizes crimi-
nal interrogation into three instance: interrogation under voluntary at-
tend, interrogation under summon, interrogation under detain, interroga-
tion under voluntary is typical voluntary interrogation, then in interroga-
tion under summons and interrogation under detain, criminal suspicion

freely decides whether confess, investigator not be execute any compul-



