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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

Each book in the series follows a uniform format of a checklist of the
areas covered in each chapter followed by expanded treatment of
‘Essential” issues looking at examination topics in depth.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne AM
General Editor, Essential Series
Conservative Member for Mid and West Wales
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1 Burden and Standard of
Proof

You should be familiar with the following areas:

+ the legal burden of proof in criminal cases
+ exceptions to the rule in Woolmington

« the evidential burden in criminal cases

+ the standard of proof in criminal cases
 civil cases: the legal burden

« the standard of proof

« presumptions

Introduction

The legal burden of proof is the obligation to prove a fact in issue. The
party who bears the legal burden will lose if they fail to prove the point
on which they bear the burden. This is sometimes referred to as the
onus of proof.

An evidential burden is the obligation to raise enough evidence on
a particular point to justify the issue being considered by the court.
There is no need to prove anything if a party has an evidential burden;
there is merely the need to put forward sufficient evidence to ensure
that the issue is a live one.

The standard of proof is the degree of cogency required of evidence
in order to satisfy the legal burden of proof.

The incidence of the legal and evidential burden and the level of the
standard of proof varies according to whether the case is a criminal or
civil case.
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Criminal cases

Introduction

In criminal cases, there is a perception that the individual defendant is
pitted against the weight of the state in the form of the prosecution.
Since the individual’s liberty is at stake, and historically it could also
have been his life, the law adopts a protective and paternalistic
approach. The rules on the legal burden of proof and the standard of
proof are such that the prosecution has the onus of proving guilt
beyond reasonable doubt, and the defendant is very rarely put to
proof.

The legal burden of proof

In Woolmington v DPP (1935), the defendant successfully appealed
against the suggestion by the trial judge that the defendant should
have to prove that the killing was accidental in order to be acquitted of
murder.

Viscount Sankey’s famous statement forms the basis of the rule
governing the incidence of the legal burden of proof:

Throughout the web of the English criminal law, one golden thread is always
to be seen, that it is the duty of the prosecution to prove the prisoner’s guilt ...
If ... there is a reasonable doubt ... the prosecution has not made out the case
and the prisoner is entitled to an acquittal.

Therefore, in a criminal case, if a fact or issue is disputed, then as a
general rule, the prosecution will bear the legal burden of proof. A
defendant does not normally have a legal burden of proof in a criminal
case, unless he raises an issue that falls within one of the exceptions to
the rule in Woolmington v DPP.

Exceptions to the rule in Woolmington v DPP

In Woolmington, it was recognised that there would be cases where the

defendant would bear a legal burden of proof. These are:

* where the defendant raises the defence of insanity;

* where the defendant raises an issue where the statute expressly
places the legal burden on him;

* where the issue is one where it can be implied from the statute that
Parliament intended the defendant to bear the legal burden of
proof.
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Insanity

If the defendant wishes to argue that he is innocent because he was
suffering from insanity at the time of the offence, then he bears the
legal burden. This is because a man is presumed to be sane, and to
know the nature of his actions: M'Naghten’s case (1843).

This only applies to insanity within the narrow definition in
M’Naghten rules; if a defendant raises non-insane automatism, he has
no legal burden of proof: Bratty v AG of N Ireland (1963).

If the defendant raises insanity, he only has to prove it on the
balance of probabilities. If the prosecution raises the issue of the
defendant’s insanity, then the prosecution bears the legal burden of
proof, and must prove this disputed point beyond reasonable doubt.

Express statutory exceptions

Parliament is sovereign, and can thus place the legal burden on the

defendant if it sees fit. This usually occurs in cases where it would be

very onerous if the prosecution had the legal burden and where
policy dictates that it should be on the defendant.

Such statutes tend to use phrases such as ‘it shall be for the defence
to prove’ or ‘unless the contrary is proved’.

Common examples include:

* diminished responsibility (s 2 of the Homicide Act 1957), where the
defendant must prove that he was suffering from a defect of reason
that impaired his responsibility;

* possession of offensive weapons (s 1 of the Prevention of Crime Act
1953), where a defendant in possession of an offensive weapon
must prove lawful authority or reasonable excuse;

* possession of controlled drugs (s 6 of the Misuse of Drugs Act 1971),
where a defendant has the legal burden of proving that he did not
know or suspect the substance to be cannabis.

Statutes which imply the burden

A statute will contain a definition of the offence that it creates and the
usual rule is that the prosecution bears the legal burden of proving all
the contentious issues, including disproving any defence raised.
However, it is possible that one of the areas in dispute is an issue that
can be properly categorised as ‘an exception, exemption, proviso,
excuse or qualification’. The defendant may then bear the legal burden
of proving that point, as the burden may be implied on him by
reference to s 101 of the Magistrates’ Courts Act 1980.




