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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

Each book in the series follows a uniform format of a checklist of the
areas covered in each chapter, followed by expanded treatment of
‘Essential” issues looking at examination topics in depth.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne AM
General Editor, Essential Series
Conservative Member for Mid and West Wales



Preface

This text presents the essential issues in jurisprudence in a way which
enables the student to have easy and illuminating access to the basic
ideas propounded by the various thinkers on the subject over the
years. Emphasis is placed on an explanation of the basic concepts,
methodology and terminology used by writers on the subject, and the
student is encouraged to approach the issues from a perspective which
locates them within a contemporary context.

Dr Austin Chinhengo
March 2000
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1 Essential Questions

You should be familiar with the following areas:

what is jurisprudence?
what do philosophy and theory have to do with the study of legal
rufes and the acquisition of legal skills?

+ what is the meaning and relevance of the various divisions in the
schools of thought comprising jurisprudential discourse?

+ why is the language of jurisprudence so different and so much
more convoluted than that of other legal disciplines?

« is there anything of value to be gained from apparently
pointless theorising about the nature of law?

Introduction

Unlike the other chapters of Essential Jurisprudence, this first chapter
sets the scene on the whole area of jurisprudence. It is the aim of this
chapter to identify and to clarify some of the more general issues and
questions which confront a student approaching jurisprudence as a
subject for the first time. Such questions usually concern matters
relating to an initial appreciation of the nature and scope of the subject,
as well as the mode and purpose of the enquiry which it involves. In
the main, these are questions of definition, content and relevance, such
as those listed above.

Such questions arise mainly from the fact that, as a subject,
jurisprudence is occupied with different issues and generally takes a
different approach from the other, mainly black-letter, law subjects, in
the manner in which it deals with the subject matter of its enquiry. It is
usually this difference in approach which makes many a law student
feel disconcerted and disoriented, and much of this has to do with the
unfamiliarity of the variety of devices, both terminological and
methodological, which this philosophical study of the law employs.
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Thus, in dealing with the various issues of definition and
clarification, this chapter takes an approach and a style which is
distinct from that which will be followed in the rest of this text. This is
because it is not possible to explain the subject matter in the same
format and an emphasis has been put on explanation, rather than
exposition. Essentially, this could be regarded as a reference chapter to
which the student may turn from time to time to discover the meaning
and implications of various terms, phrases and distinctions which he
may encounter, either in the course of this text or elsewhere.

Questions of substance
The meaning of jurisprudence

What is jurisprudence?

Problems of definition

* The term ‘jurisprudence’ is derived from two Latin words, juris —
meaning ‘of law’, and prudens — meaning ‘skilled’. The term has
been used variously at different times, ranging from its use to
describe mere knowledge of the law to its more specific definition
as a description of the scientific investigation of fundamental legal
phenomena.

* A strict definition of jurisprudence is, as is the case with many
general terms, difficult to articulate. The main problem with
jurisprudence is that its scope of inquiry ranges over many
different subjects and touches on many other disciplines, such as
economics, politics, sociology and psychology, which would
normally be regarded as having little to do with law and legal
study.

* As a subject, jurisprudence may be said to involve the study of a
wide range of social phenomena, with the specific aim of
understanding the nature, place and role of law within society. The
main question which jurisprudence seeks to answer is of a general
nature and may be phrased simply as: what is the nature of law?

This question can be seen as being actually two questions in one, that
is, ‘what is the law?’ and ‘what constitutes good law?’.

Answers to these two questions constitute two major divisions in
jurisprudential enquiry. These are analytical jurisprudence and
normative jurisprudence.
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These two divisions were first clearly specified by John Austin in

his text The Province of Jurisprudence Determined (1832). Other divisions
and subdivisions have been identified and argued for as the field of
jurisprudence or legal philosophy has expanded. In the following
section, we will briefly explain some of these divisions.

Some distinctions in jurisprudence

The work of jurists can be divided into various distinctive areas,
depending mainly on the specific subject matter with which the study
deals. What follows are some of the more important divisions and
subdivisions, although it should be remembered that there are others:

Analytical jurisprudence

Involves the scientific analysis of legal structures and concepts and
the empirical exercise involved in discovering and elucidating the
basic elements constituting law in specific legal systems. The
question to be answered is ‘what is the law?’.

Normative jurisprudence

Refers to the evaluation of legal rules and legal structures on the
basis of some standard of perfection and the specification of
criteria for what constitutes ‘good’ law. This involves questions of
what the law ought to be.

General jurisprudence
Refers to an abstracted study of the legal rules to be found
generally in the more developed legal systems.

Particular jurisprudence
The specific analysis of the structures and other elements of a
single legal system.

Historical jurisprudence
A study of the historical development and growth of legal systems,
and the changes involved in that growth.

Critical jurisprudence

Studies intended to provide an estimation of the real value of
existing legal systems, with a view to providing proposals for
necessary changes to such systems.

Sociological jurisprudence

Seeks to clarify the link between law and other social phenomena,
and to determine the extent to which its creation and operation are
influenced and affected by social interests.

Economic jurisprudence

Investigates the effects on the creation and application of the law of
various economic phenomena, for example, private ownership of
property.
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Questions of definition

The terminology of jurisprudence

Many of the terms which a student may encounter and be required to
use in the study of jurisprudence are relatively unfamiliar, belonging
more to the realm of philosophy than to that of law. The following are
some of the more commonly used terms, together with brief
explanations of what they may mean in specific contexts. It is
important always to remember that specific meanings are sometimes
ascribed to certain terms by particular jurists and that these meanings
may be different from the ordinary usages.

The selection of terms explained in this section is necessarily
random and has been guided more by a need to clarify issues which
shall be dealt with in the rest of this book than by an attempt to
provide a generalised glossary of all jurisprudential terms. The
student will, therefore, need to make reference to other sources, since
there is a whole range of other terms and phrases which he or she will
encounter in the study of jurisprudence.

Cognitivism
The view that it is possible to know the absolute truth about things, for
example, what constitutes truth about justice.

Contractarian

That is, of assertions or assumptions that human society is based upon
a social contract, whether that contract is seen as a genuine historical
fact, or whether it is hypothesised as a logical presumption for the
establishment and maintenance of the ties of social civility.

Dialectical

That is, of dialectics {from the Latin dialego, meaning to debate or
discourse). Dialectics refers to the philosophical approach which
regards all reality as being characterised by contradictions between
opposites. The struggle between these opposites results in new and
higher forms, which are, in turn, ‘challenged” by other opposites. The
dialectic was first set out by the German philosopher, Hegel, who
argued that all existence resulted from ‘pure thought’ or reason, based
on a Volksgeist, or ‘collective consciousness’, and that the struggle
between various ideas led to the development and change in all things.
Hegel set out the dialectic in this form:



