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FOREWORD

The statement that China i1s passing through an unprecedent-
ed revolution has almost become a platitude, but its very
obviousness in no way diminishes its truth. The changes which
this huge and venerable country experienced in the past are
negligible when compared with the developments of the last
decade. The reason for this difference i1n degree—which
amounts to a qualitative change—is that developments in the
past hardly influenced fundamentals, if they ever did so at all,
whereas the present transformation deeply affects them. It i1s
even consciously aimed at changing the social structure and all
that this entails.

What 1s, or rather what was the social structure of the
Chinese? Ever since the West became acquainted with China,
Westerners have tried to answer this question, but it is only 1n
recent years that both in the East and in the West attempts
have been made to do so in a manner compatible with modern
scholarship. The need was felt to provide an accurate gauge by
which to measure the intensity of the impact of the West—a
need felt both by social and political scientists in their endeav-
our to understand the process of acculturation synchronically
and diachronically. Examples of this type of study are the
works by Olga Lang and Marion B. Levy on the Chinese fam-
1ly, and Chang Chung-li’s study of the formation and the func-
tions of the Chinese gentry in the 19th century. @

An insight into the social structure of China and an under-

® Olga LLang, Chinese family and society (New Haven, 1946); Marion B.
lLevy, The family revolution in modern China (Cambridge, 1949); Chang Chung-li,
The Chinese gentry (Washington, 1955). These few books are only mentioned by

way of illustration; they are far from exhausting the long list of such studies.
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standing of its inner workings are essential for any student, not
only for the student of China’s past, but also, and most par-
ticularly, for the student of China’s present. For although the
ideas and ideals which are being put into practice in China today
are essentially occidental in origin and nature, they are applied
in a Chinese milieu. Their “challenge” can only bring forth a
Chinese “response”.

In order to arrive at a correct appreciation and a clear analysis
of this response a thorough understanding of ancient China’s
soclety 1s a prerequisite. It also would make for a better insight
into many problems in Chinese history.

The present work by Professor Chii® gives us a detailed ana-
lysis of the hierarchical structure of China’s pre-modern society,
and of the rules which this society evolved to regulate the be-
haviour of its members. As regards the latter, it 1s not so much
a survey of the regulations in force at different periods as a
study of their operation and their effectiveness and of the con-
stant interplay between the living society and its rules, both as
formulated and as silently understood. In view of the peculiar
nature of China’s written codes with their predominant stress
on public law, @ it goes without saying that Professor Chii pays
the greatest attention to customary law, both as it was estab-
lished 1n the so-called treatises on ritual and similar texts and as
it can be deduced from other material.

A special word should be said about Professor Chii’s basic as-
sumption that during the last two thousand years Chinese soci-
ety was static. The historian will be inclined at first to disagree,

but on second thought he will realise that in spite of all growth

@ I am well aware of the fact that according to the Wade-Giles system of tran-
scription this surname 1s spelled Ch'i.
@ See for a discussion of this point i. a. M. H. van der Valk’'s contribution to

L'étranger,Recueils de la Sociélé Jean Bodin, 1X and X (Bruxelles, 1958), pp. 267-
303.
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and change (the ultimate disappearance of the feudal nobility,
the emergence of a class resembling the third estate in the West
though without its political power, etc. ), the fundamental con-
ditions which determined the structure of Chinese society re-
mained unchanged. Without agreeing either to the theories of
Marx or to those of his apparent antipode Wittfogel concerning
oriental modes of production or oriental despotism, it is easy to
appreciate the profoundly conservative traits of predominantly
agricultural societies, where seafaring and trade played a rela-
tively unimportant and subservient part. It should not, how-
ever, be forgotten that during all these centuries Chinese
authors, notwithstanding their great historical sense, con-
sciously or unconsciously assumed that Chinese society was
static. This explains the enormous force of historical prece-
dent. What had been applicable once, they {felt, might be
applied again.

The influence of the ancient structure of Chinese society and
of ancient Chinese law, as well as of the specifically Chinese
views on the function of law, remains to this day—in the fields
both of public and of private law. This is clearly shown by re-
cent developments in family law® and in criminal law. © As al-
ways, a better understanding of the past will lead to a clearer
appreciation of the present. It 1s my sincere belief that Profes-
sor Chii’s book will contribute to this better understanding and
make for a clearer appreciation.

This preface should have been written by the eminent West-

ern specialist in the domain of Chinese law, Jean Escarra, Pro-

@ M. H. van der Valk, Conservative tendencies in modern Chinese family
law (lLeiden, 1956).

® Communication on 8 September 1959 by K. Griill during the 12th Annual

Conference on Chinese Studies, held at Cambridge.
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fesseur a I’Université de Paris. ® He died before he had the op-
portunity to make even a first draft. I consider it a great honour
that Professor Chii has asked me to write a preface to his book.
It affords me the pleasure of stating my indebtedness to both
the late Jean Escarra and to Professor Chii, both of whom I, in
common with many others, honour as having been my teachers

through their works.

Leiden A.F.P. HULSEWE

® For a brief life history of this eminent scholar see T 'oung Pao XI.IV (1956),
p. 304ff. ; this obituary note also contains a bibliography of his works on Chinese

law.



PREFACE

This 1s the English version of my earlier work in Chinese,
Chinese Law and Chinese Society (published in 1947), which
was mainly based upon my lectures on Chinese social and legal
history at the National Yiinnan University, China. I have made
a {ree translation, and I have also taken this opportunity to im-
prove my work by including those sources not available in the
libraries of Kunming when during the war I prepared my Chinese
text, and those works published after 1947. Besides, 1 have
not hesitated to make changes when I felt that a different pre-
sentation was preferable or when 1 developed 1deas different
from my earlier viewpoint. Revisions are to be tound here and
there, especially in Section 3 of Chapter VI, which was largely
rewritten. But the main theme and the basic concepts remain
the same.

My gratitude i1s due to Professor A. F. P. Hulsewé for his
kindness in providing the Foreword. 1 am indebted to the late
Professor Jean Escarra, an authority on Chinese law, who
scrutinized my manuscript and offered valuable criticism.
Professor A. L. Kroeber and Professor M. H. Fried read the
entire manuscript; Professor R. M. Maclver and Professor
S. M. Lipset read the chapters on social classes. For their co-
mments | am most grateful. My thanks are also due to Profess-
or Paul Demiéville and Mr. Fang Chao-ying for their suggest-
ions and advice. Professor I.. S. Yang had read my original bo-
ok in Chinese before I began to prepare the English version,
and therefore I have been able to benefit greatly from his critic-
ism and suggestions. The author, of course, assumes complete
responsibility for the faults and shortcomings of this book. I wish to

thank Mrs. Esther S. Goldirank, who edited my manuscript,
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and Mrs. Ruth S. Ricard, who typed it.

To the Institute of Pacific Relations I am indebted for its
sponsoring of the preparation of the English version, which
was completed in 1955. Finally, I wish to acknowledge my
gratitude to the Center for East Asian Studies ol Harvard

University for financial assistance toward the publication of this

book.

Cambridge, Massachusetts T'UNG-TSU CH'U
()CtOber'; ].959
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