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Foreword

Dr Jane Fu’s book reviews the development of China’s securities market and seeks
to convey an in-depth understanding of its corporate disclosure laws and rules
by examining their origins and functions. This is the first book, as far as I know,
that particularly focuses on China’s lawmaking process and the manner in which
foreign experiences have been drawn upon in this process. Through a comparative
study, this book persuasively argues that the inefficiency of China’s current dis-
closure regulations have, to a great extent, resulted from the lack of empirical
studies of foreign corporate disclosure laws and the mistakes made by the drafters
of Chinese laws and regulations in the process of transplanting foreign laws into
China. This book also recommends Australia as a model for incorporating foreign
laws into China’s unique environment.

Dr Fu was educated at law schools in both China and Australia. She has drawn
upon her work experience as a draftsperson for the Legislative Affairs Commission
of the People’s Republic of China’s Standing Committee of the National People’s
Congress and as a legal academic in Australia to undertake her research on cor-
porate disclosure issues under both Chinese law and Australian law. Her book casts
a much-needed light upon features of the background of Chinese corporate dis-
closure law that are not often discussed and debated by legal academics. It also
reviews the unique history of the development of the Australian corporate disclo-
sure system that spans more than a century. Dr Fu’s empirical research supports her
detailed descriptions, discussions, and evaluations of corporate disclosure laws in
both China and Australia.

Dr Fu’s work is an important source for further study and research on Chinese
securities law, not only for legal academics, legal researchers, legal practitioners,
and members of the business community, but also for Chinese lawmakers and
policy makers. With the development of globalization and internationalization,
it is necessary for all countries in the world to examine their lawmaking methods



Foreword

and processes from a comparative perspective. This is especially important for
emerging and transitional countries such as China. It is equally important for other
countries to understand Chinese law from a comparative perspective.

For these reasons, I commend this book of my former colleague, Dr Jane Fu, to
scholars, legal practitioners, and students, as well as to lawmakers and policy
makers who are concerned with China’s securities laws and policy issues.

Li Fei

Vice Chairman

Legislative Affairs Commission

Standing Committee of the National People’s Congress
The People’s Republic of China
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Preface

Information disclosure is a fundamental technique in securities regulation and
corporate governance. Most countries with securities markets have developed
securities regulatory regimes that strongly focus on corporate disclosure.
The modern securities market in the People’s Republic of China re-emerged in
the late 1980s and developed extremely quickly thereafter. This market has been
modelled on Western markets, especially the United States model. Chinese secu-
rities regulation reformers advocated the establishment of United States-style secu-
rities regulation, which includes a detailed corporate disclosure regime.

After the establishment of the Chinese securities market, the improvement and
further reform of China’s corporate disclosure regime continued to follow the
United States model. Further research on Chinese securities markets has tended
to be focused upon segmented areas of regulation without regard to the overall
context of disclosure in China. There has been little, if any, in-depth research on the
historical development of China’s securities market and the formation and reform
of its corporate disclosure laws and regulations. This book is intended to fill
these gaps.

I have been following the development of the Chinese securities market since
the mid-1990s, when I left my position as a draftsperson for the Legislative Affairs
Commission of the Standing Committee of the People’s Republic of China’s
National People’s Congress so as to pursue postgraduate studies in Australia.
The lack of a wide understanding of the Chinese securities market from a historical
and comparative perspective prompted my interest in researching this area. My
interest in this research continued after I finished my postgraduate studies. This
book reports on my decade-long research efforts, and I hope it will be of interest to
legal researchers, policy makers, and legal practitioners. It provides a detailed
picture of the Chinese corporate disclosure regime that has emerged during the
period of China’s economic transition since the 1990s.
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Jane Fu
Melbourne
January 2010

Xviil



Table of Contents

About the Author xiii
Foreword XV
Preface xvii
Chapter 1
Corporate Disclosure, Corporate Governance, and Law
Reform in the People’s Republic of China 1
1.1. Why Has the Study of Corporate Governance in the
People’s Republic of China Become Important? 1
1.2.  An Overview of Corporate Disclosure and Corporate
Governance in China 3
1.2.1. The Concept of Corporate Governance Used in China 3

1.2.2. 1Is Corporate Governance in China Improved
by the Adoption of a Top-Down or

Bottom-Up Approach? 6
1.2.3. Stages of Corporate Governance
Development in the PRC 12
1.2.4. Major Corporate Governance Issues in China 13
1.3. Establishing the Corporate Disclosure Regime
as a Tool for Improving Corporate Governance in China 15
Transplanting Foreign Corporate Disclosure Laws into China 16

b

Improving the Approach of Transplanting
Foreign Laws Using the Australian
Transplantation Experience 16



Table of Contents

Chapter 2
Introduction

2.1.

Background of the Formation of the Corporate
Disclosure Regime in the PRC

2.2. The Significance of This Book

2.3. Three Hypotheses Explored in This Book
2.4. The Outline of This Book

2.5. Methodology

2.6. The Cut-Off Date

Chapter 3

An Introduction to the Chinese Legal System:
Setting the Context for Securities Law Reform

3.1.
3.2.

3.3

34.
3.5.

3.6.

vi

Introduction

Legal History of the PRC

3.2.1. The Importance of Reviewing Chinese Legal History

3.2.2. A Brief Review of Chinese Legal History

Sources of Law in the PRC and Their Importance

3.3.1. Introduction

3.3.2. Forms of Legal Sources in the PRC

Lawmaking Bodies in the PRC

Lawmaking Processes in the PRC

3.5.1. Lawmaking Process of the NPC

3.5.2. Lawmaking Process of the Standing Committee
of the NPC

3.5.3. Process for Making Administrative Regulations
by the State Council

3.5.4. The Making of Local Regulations by Local
People’s Congresses

3.5.5. The Making of Departmental Administrative
Rules by the Ministries and Commissions of the State
Council and the Making of Local Administrative
Rules by the Provincial Governments

Enforcement of Law in the PRC

3.6.1. The Enactment of the Company Law of 1993
and the Securities Law of 1998 and
Their Amendments in 2005, as Well as Relevant
Administrative Regulations
and Administrative Rules

3.6.2. How Did the PRC Start Regulating the
Securities Market?

3.6.3. How Were the First Company Law and Securities
Law Enacted?

Conclusion

17

17
23
27
29
31
32

33
33
34
34
35

50
56
58
58

60

65
66

70
71

72
76



Table of Contents

Chapter 4
Gatekeepers in the Chinese Securities Market

4.1. Introduction
4.1.1. Re-emergence of Securities Issue and Regulation
4.1.2. Corporate Disclosure Rules
4.2. The Regulator of the Chinese Securities Market: The CSRC
4.2.1. Regulation by Other Bodies of the Central
Government before 1998
4.2.2. Trying to Centralize Securities Regulation
4.2.3. The Functions of the SCSC and the CSRC
4.2.4. The CSRC’s Rules on Disclosure
4.2.5. Overview of the Functions of the CSRC
4.3. The Regulators of the Chinese Securities Market:
Other Departments under the State Council
4.3.1. Regulation by the PBOC
4.3.2. Other Departments of the State Council
4.4. The Regulators: Local Governments
4.4.1. Regulation by Local Governments before the
CSRC was Established
4.4.2. The Role of Local Governments after 1998
4.5. Other Regulatory Bodies: The Stock Exchanges
4.5.1. Why the Shanghai and Shenzhen Stock
Exchanges Were Established
4.5.2. The Shanghai Stock Exchange (SSE)
4.5.3. The Shenzhen Stock Exchange (SZSE)
4.5.4. Overview of the Role of Stock Exchanges in the PRC
4.6. Self-Regulatory Organizations
4.6.1. Securities Industry Association
4.6.2. Other SROs
4.7. Conclusion
Chapter 5

Regulatory Rules Dealing with Disclosure in the PRC’s
Securities Market

3.1,

Introduction
5.1.1.  What Is the Concept of Securities Used in This Book?
5.1.2. Companies’ Duty of Disclosure versus Directors’
Duty of Disclosure
5.1.3. Where Are the Disclosure Rules?
5.1.3.1.  The Structure of Disclosure Rules
5.1.3.2.  The Disclosure Rules under the National Laws
5.1.3.2.1. The Company Law of 2005
5.1.3.2.2. The Securities Law of 2005
5.1.3.2.3. The Criminal Law of 1979

79
9
80
93
93

93
94
95
102
103

106
106
110
114

114
116
116

116
117
121
122
123
123
125
125

127
127
131

132
134
134
135
135
136
137

vii



Table of Contents

5e3.
5.4.
..

viii

5:1.3.3:

5.1.3.4.

5.1.3.5.

Disclosure Provisions under Administrative

Regulations

5.1.3.3.1. The State Council’s Interim
Regulations on Administration of
Share Issuing and Trading of 1993
(The 1993 Interim Regulations)

5.1.3.3.2. The Regulations on the Issue of
Foreign Shares by Listed
Companies inside China of 1995

5.1.3.3.3. The Special Provisions on Share
Issuing and Listing outside China
by Listed Companies of 1994

Disclosure Rules under Departmental

Administrative Rules

5.1.3.4.1. Disclosure Rules in the Accounting
Standards Set by the Ministry
of Finance

5.1.3.4.2. Disclosure under the Administrative
Rules and Other Regulatory Rules
of the CSRC

Disclosure Provisions Concerning

Disclosure in the Listing Rules and Business

Rules of the Stock Exchanges

5.1.4. Brief Comments on the Disclosure Regime
5.2. Major Rules Dealing with Disclosure in Fundraising
5.2.1. Disclosure in Initial Public Offerings (IPOs)

32141
52.1.2.
5.2.1.3.

5.2.14.
5.2:1.5;
5.2.1.6.
5.2.1.7.
5.2.1.8.

Sources of Rules on IPOs

IPOs and Offerings of Other Shares

The Verification System Versus the
Examination and Approval System

in Public Offers of Company Shares
Procedures for IPOs

Application Documents for IPOs

Prospectus

Procedures for B-Share Issuing

Overview of Disclosure Rules Regarding IPOs

Continuous Disclosure

Special Disclosure Rules of the CSRC

Major Issues on Disclosure

5.5.1. The Theories of Government Regulation of the
Securities Market

5.5.2.  Why Should the PRC Adopt Compulsory Disclosure?

5.5.3. Criteria for Disclosure

5.5.4. What Should Be Disclosed?

5.54.1.

The Annual Report

138

138

139

140

140

140

140

142
143
144
144
144
145

146
150
152
153
154
157
157
158
159

159
160
161
162
165



Table of Contents

5.5.4.2. The Half-Yearly Report 166
5.5.4.3. The Quarterly Report 166
5.54.4. The Interim Report 166
5.5.4.5. Related Party Transactions 167
5.6. The Formation of Disclosure Rules and Their Functions 168
5.7. Overview of the Corporate Disclosure Regime in the PRC 170
5.7.1. The Enforcement of Laws and Regulations 170
5.7.2. The Defects in the National Laws 170
5.7.3. How Should Foreign Experiences Be Adopted? 171
5.8. Conclusion: What Can the PRC Learn from the
US Model in Terms of Disclosure? 171
Chapter 6
The State of the Securities Market and Disclosure in the PRC 175
6.1. The Development of the Securities Market 175
6.1.1. Re-emergence of the Securities Market in the PRC 175
6.1.2. The History of Securities Markets in China before 1949 177
6.1.3. The Securities Market after the Founding of the PRC 179
6.1.4. The Securities Market Since the 1980s 179
6.2. Listed Securities 184
6.2.1. A-Shares and B-Shares in the Domestic Markets 184
6.2.2. Four Types of Shares in Shareholding
Companies Converted from SOEs 186
6.2.3. Bonds 193
6.2.4. Funds 195
6.3. Opening of the PRC Securities Market after Its WTO Accession 196
6.3.1. Means for Share Issuing 196
6.3.2. Formation and Abolition of the Quota System
for Share Issuing 197
6.3.3. From an Examination and Approval System
to a Verification System 199
6.3.4. The Main Board and the High-Tech Board 200
6.4. Investors in the Securities Market 201
6.5. Securities Companies 201
6.6. Classic Cases Involving Disclosure on the PRC Securities Market 202
6.6.1. The Baoyan Incident 202
6.6.2. The Case of Beihai Zhengda Company’s
Takeover of the Shares of Susanshan Company 203
6.6.3. The Qiongminyuan Case of a False Financial Report 203
6.6.4. The Chengdu Hongguang Case of Profits
Forgery and Fraudulent Listing 204
6.6.5. The Yinguangxia Fraud Case 204
6.6.6. Hainan Kaili Company v. the CSRC 205

6.6.7. Reasons for the Frequent Occurring of False
Disclosure Cases 205



Table of Contents

6.7. Exchange and Cooperation with Securities
Regulatory Bodies in Other Countries
6.7.1. The International Organization of Securities Commissions
6.7.2. The International Accounting Standards Committee
6.7.3. Raising Capital from Abroad
6.8. Conclusion
6.9. Information Availability, Mechanism for Enforcing
Securities Regulations, and Remedies for Investors
Who Have Suffered Losses
6.9.1. Information Availability
6.9.2. Information Availability under the Law and in Practice
6.9.3. Bodies Involving Enforcement of Securities Regulations
6.9.4. The Powers of the CSRC Dealing with Cases Involving
Contravention of Disclosure Provisions
6.9.5. The Remedies Available to Investors Who Have
Suffered Losses
6.95.1.  Administrative Remedies
6.9.5.2. Criminal Remedies
6.9.5.3.  Civil Remedies
6.9.6. Conclusion

Chapter 7
Key Elements of the Australian Corporate Disclosure
Regulatory Regime
7.1. Introduction
7.2. The Brief History of Australian Securities Markets
7.2.1. The Emergence and Development of Securities
Markets in Australian Colonies before 1900
7.2.2. The Movement towards a Uniform Companies
Act and a Uniform Securities Market since the 1930s
7.2.3. Current Development of the Securities
Markets in Australia
7.2.3.1.  Stock Exchange Automated Trading System
(SEATS)
7.23.2. Clearing House Electronic Sub-register System
(CHESS)
7.2.3.3. Influence of Foreign Markets
7.24. Financial Disclosure and Committees of Enquiry
in the Process of Corporate Law Reform
7.24.1. The Select Committee on Joint Stock
Companies and the Joint Stock Companies
Acts of 1844 and 1856
7.2.4.2. The 1895 Davey Report of the UK,
the Companies Act of 1896 (Victoria),
and the 1906 Loreburn Report of the UK

206
206
207
207
208

210
210
212
213
214
219
219
219

220
221

223
223
226
226
230
237
238

239
239
240

240

241



7.3.

Table of Contents

7.2.4.3. The Greene Report of 1925-1926
and the Companies Act of 1929 of the UK
7.2.4.4. The Cohen Report of 1945 of the UK
7.2.4.5. The Jenkins Committee Report of 1962
of the UK
7.24.6. The Eggleston Committee Report of 1970
7.2.4.7. The Rae Report of 1974
7.2.48. The 1975 Corporations and Securities
Industry Bill
7.2.49. The 1983 Green Paper
7.2.4.10. The Griffiths Report of 1989
7.2.4.11. The CASAC Report of 1991 and the Lavarch
Committee Report of 1991
7.2.4.12. The 1992 Cadbury Report of the UK
7.2.4.13. The Ramsay Report of 2001
7.2.4.14. Principles of Good Corporate Governance
and Best Practice Recommendations of the
ASX Corporate Governance Council of 2003
and Its Amendments
7.2.4.15. The HIH Royal Commission Report of 2003
7.2.4.16. The Corporate Law Economic Reform
Program (Audit Reform and Corporate
Disclosure) Act of 2004 (The CLERP 9 Act)
7.2.5. Overview of the Formation and Development
of Australian Securities Regulatory Regime
The Establishment and Development of the Disclosure
Regulatory Framework in Australia
7.3.1. The Sources of Corporate Disclosure Rules in Australia
7.3.2.  What Information Should Be Disclosed?
7.3.2.1.  Prospectus and Other Forms of Disclosure
for Fundraising in the Primary Market
7.3.2.2.  Periodic Disclosure in the Secondary Market
7.3.2.3.  Continuous Disclosure
7.3.2.4.  Specific Disclosure
7.3.2.4.1. Content of Specific Disclosure
7.3.2.4.2. Disclosure of Corporate
Governance Practices
7.3.2.4.3. Disclosure of Directors’ Remuneration
7.3.2.4.4. Disclosure of Short Selling
7.3.3. The Establishment of a Mandatory Disclosure
Regulatory Regime in Australia
7.3.4. Standards for Disclosure
7.3.4.1.  Statutory Standards for Financial Reporting
7.3.4.2.  Professional Standards for Disclosure
7.3.43. The Disclosure Standards of ASIC

242
242

243
243
243

245
245
246

247
254
255

257
258

259
261
264

264
265
267
270
270

271
272
272

273
277
27,
277
278

Xi



Table of Contents

7.3.5. Duty of Disclosure: Does a Company Director
or the Company Owe Such a Duty to Shareholders?
7.3.6. The Theoretical Debates over Mandatory
Corporate Disclosure
7.3.6.1.  Unequal Possession of Information
among Investors
7.3.6.2.  Monitoring of Management
7.3.6.3.  The Social Waste Hypothesis
7.3.6.4.  The Public Good Hypothesis
7.3.6.5. The Public Choice Theory
7.3.6.6.  The Efficient Capital Market Hypothesis
7.3.7. Overview of the Establishment of the Australian
Securities Regulation Framework
7.4. The Participants of Securities Regulation and Their Roles
in Disclosure Regulation
7.4.1. The History of ASIC
7.4.2. Functions and Powers of ASIC
7.4.3. Functions of the ASX in Disclosure Regulation
7.4.4. Functions of Corporations and Markets Advisory Committee
7.4.5. Quality of Disclosure in Australia
7.5. The Australian Securities Market and Globalization
7.6. The Securities Disclosure Regime in Australia
and Its Adoption of Foreign Experiences
7.6.1. The Influence of English Law
7.6.2. The Influence of US Law
7.6.3. The Canadian Influence
7.7. Conclusion

Chapter 8

Conclusions and Suggestions

8.1. Introduction

8.2. Law as Culture

8.3. Law as Politics

8.4. Law and Its Economic Implications

8.5. The Establishment and Development of the PRC Corporate
Disclosure Regime: What Has Been the Effect?

8.6. The Choice of Foreign Corporate Disclosure Models
and Its Impact on the PRC’s Practices

8.7. Directors’ Duties of Disclosure

8.8. Shareholders’ Remedies

8.9. Conclusion and Suggestions

Bibliography

Index

xii

279
282

283
284
285
286
287
287

289

290
290
291
293
295
296
298

298
299
299
300
301

303
303
305
307
308

311
312
312
314

319

345



Chapter 1

Corporate Disclosure, Corporate
Governance, and Law Reform in
the People’s Republic of China

%0 8 WHY HAS THE STUDY OF CORPORATE
GOVERNANCE IN THE PEOPLE’S REPUBLIC OF
CHINA BECOME IMPORTANT?

On 1 October 2009, the People’s Republic of China (hereinafter PRC) held the
sixtieth anniversary celebration of its founding in 1949. For the Chinese people,
sixty years traditionally constitute a cycle. The PRC government organized a grand
and lavish event, celebrating its many significant achievements. In his National
Day Speech, PRC President Hu Jintao, wearing a Sun Yatsen suit, as Chairman
Mao Zedong did on the founding day of the PRC on 1 October 1949, proudly
announced that, ‘today a socialist China has stood straight in the East of the world,
facing modernization, facing the world and facing the future”.'

Rapid economic development has attracted attention from around the world
upon China’s corporate governance developments. There is no doubt that China
can be proud of its achievements since the commencement of the economic reform
effort some thirty years ago. According to the World Bank, by 2007, China had
become the third-largest economy in the world.” In the past few years, some of
China’s companies, mainly large state-owned companies (usually known as
SOEs), have been aggressively buying foreign businesses overseas. The failed bid

L. <http://cpe.people.com.cn/GB/64093/64094/10152026.htm1>, 2 Oct. 2009.

2. ‘Li Rongrong Encourages Takeover Overseas’, <www.caijing.com.cn/2009-07-04/
110193145.html>, 5 Jul. 2009.



