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Preface

Law is everywhere. Listen to the television news any evening and
yow’ll hear about a notorious criminal trial, a massive lawsuit, or a
new constitutional claim. And it all seems so complicated. Why are
there legal technicalities that trip up the police and allow criminals
to get off? Why does litigation take so long and cost so much? How
do the courts figure out how the words of the Constitution apply
to situations the framers never dreamed of? .

Lawyers are trained to understand issues like these, and there are
plenty of resources to help them. The library at my law school has
over 400,000 volumes in which lawyers can find statutes, judicial
opinions, and learned commentary on the law. This book is for
everybody else. Law ro1 is a basic explanation of the rules and prin-
ciples that lawyers and judges use. The premise of the book is
straightforward: It’s not easy to decide legal questions, but anyone
can acquire a basic understanding of what the questions involve.

Each of the substantive chapters of the book covers one of the
basic subjects that every lawyer learns during the first year of law
school: constitutional law, civil rights, civil procedure and the
litigation process, torts, contracts, property, criminal law, and
criminal procedure. In each chapter you will learn the fundamental
principles that underlie the subject, acquire a legal vocabulary, and
see how the rules are applied in ordinary and unusual situations. (If
you want simple definitions of even more legal terms, consult this
book’s companion volume, roor Legal Words You Need to
Know.) The book not only tells you about the law—more impor-
tantly, it engages you in the process of lawmaking by asking you to
think about the tough questions and troubling cases that lawyers
and judges face. You will have some fun along the way as well,
because the situations the law deals with are sometimes amusing or
outrageous, and always interesting.

After reading this book, when you hear about controversial legal
issues you will have a better sense of the background and the com-
plexity of the issues and you will be better able to make your own
judgments about what the law should be. You also will be better
prepared to think about the legal problems that you may encounter
in everyday life, from owning a home to suing someone to asserting
your constitutional rights. If you ever have considered going to law
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school, Law ror will give you a taste of what it is like. And if you
are a student, either in law school or elsewhere, it will give you the
big picture of basic legal subjects that otherwise can be hard to
obtain. . -

Although I am a lawyer and law professor, writing and revising
this book have been as much of an education for me as I hope it
will be for its readers. I have had to rethink many subjects that are
not my specialties, and I have freshly examined areas I have stud-
ied for years. I am very grateful to all of those who helped me in
the process. Carl Bogus, Ed Chase, Beth Hillman, Thomas LeBien,
Earl Maltz, Stanislaw Pomorski, Mike Sepanic, Rick Singer, Allan
Stein, and Bob Williams gave me excellent comments. Elizabeth
Boyd, Sheryl Fay, Nicole Friant, Amy Newnam, and Beth Pascal
provided helpful research assistance. Chris Carr and Bill Lutz gave
early support. Rutgers School of Law, Camden, and its deans pro-
vided an environment in which work of this kind could be done.
Most of all, thanks to John Wright, who made it happen.

viii
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There Are No Secret Books
You Can Understand the Law

Americans are fascinated by the law. And why not? The law is important,
intellectually challenging, and sometimes outrageous. Consider some
cases that have made front page news:

e Stella Liebeck, seventy-nine years old, bought a cup of coffee for
forty-nine cents at the drive-through window of a McDonald’s in
Albuquerque, New Mexico. As she placed the cup between her legs
to remove the lid to add cream and sugar, she spilled the coffee, scald-
ing herself. Liebeck’s injuries sent her to the hospital for seven days
for burn treatment, including skin grafts, so she sued McDonald’s,
alleging that the coffee was dangerously hot. A jury awarded her
$160,000 to compensate her for her injuries and $2.7 million to pun-
ish McDonald’s, an amount the jury calculated was equal to two days
of coffee sales for McDonald’s. (The trial judge later reduced the
punitive damage award to $480,000.) Was this an outrageous exam-
ple of a tort system run amok, or a fair judgment for an injured vic-
tim against a wrongdoer? See Chapter .

¢ Following the terrorist attacks of September 11, 2001, the adminis-
tration of President George W. Bush claimed that the president had
the authority as commander-in~chief to designate both foreign
nationals and United States citizens as “enemy combatants” and hold
them indefinitely at the naval base at Guantanamo Bay, Cuba, and
elsewhere without being subject to review by the courts. The Supreme
Court held the courts had the power to review the detentions, and cit-
izens could not be held indefinitely without due process. Why does
the Supreme Court get to decide issues involving national security,
and how do the justices know what the Constitution means in cases
like these? See Chapter 2.
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¢ Rich and Enza Hill called Gateway and ordered a computer system,
giving their credit card number in payment. When the delivery
arrived, the box included their new computer, the usual assortment of
cables and manuals, and a sheet of paper with a set of boilerplate
terms, including a statement that the Hills accepted the terms unless
they returned the computer within thirty days. When their computer
did not work some months later and Gateway would not repair it,
they sued. Gateway defended by pointing to one of the boilerplate
terms that stated they had given up their right to sue Gateway and
instead had to take any claims to arbitration. Even though the arbi-
tration clause had not been presented when the Hills placed their
order and Gateway accepted the order, the court held that it became
part of the contract when the Hills failed to pack up their computer
and ship it back (at their own expense), as Gateway’s statement
required. Are you bound by the terms of a form contract you do not
read and do not know about when you make a purchase? See
Chapter 6.

¢ Lorena Bobbitt suffered years of abuse from her husband John. One
night, John tried to rape Lorena, and then passed out drunk. Lorena
severed his penis with a kitchen knife. At her trial for malicious
wounding, Lorena’s lawyer successfully argued that she suffered from
battered woman’s syndrome that triggered a brief psychosis; the jury
found her not guilty by reason of insanity. Has the “abuse excuse”
gone too far in cases like Lorena Bobbitt’s, or is this an appropriate
judgment about the limits of criminal responsibility? See Chapter 8.

Most of the law is not about important cases like the president’s defi-
nition of enemy combatants or titillating cases like Lorena Bobbitt’s. Law
penetrates our everyday life in many ways. Critics charge that in recent
years we have become plagued with “hyperlexis”—too much law and too
many lawyers—but law has pervaded our society from the beginning.
Even before the Pilgrims landed in Massachusetts they formulated the
Mayflower Compact, a legal document that governed their settlement of
the new world. In colonial times, legal regulation of the economy, pub-
lic conduct, and social morality was at least as extensive as it is today.
Common human failings such as fornication, drunkenness, and idleness
were legally—and frequently~—punished, and laws closely regulated eco-
nomic affairs, prescribing the size of loaves of bread and the time and
place at which goods could be sold. Ordinary litigation provided an occa-
sion for public gathering, with great orations by the lawyers and much
comment by the public. Today the law affects us individually when we
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