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Introduction

1. French Arbitration Law and Practice was published five years ago and
attempted to provide the anglophone reader with a clear understanding of how
the French arbitration system had developed into a dynamic structure for the fair
resolution of disputes outside the national courts, but relying on, and benefiting
from their assistance whenever that was necessary. Although the code governing
arbitration (which changed its name in 2008 to the Code de Procédure Civile
[CPC]) for historical reasons deals separately with domestic and international
arbitration, the principles underlying each division are closely allied, and their
objectives so similar, that they may properly and usefully be considered as one
discipline; further, such a method has the merit of throwing into relief such differ-
ences as they are.

In fact, during the last five years, the two branches have continued to exert a
certain influence on each other, with rules and practices developed in international
arbitration being imported into domestic arbitration and vice versa. Moreover, on a
formal level, whereas matters relating to validity or enforcement of arbitral awards
used to be handled by different chambers of the Cour de cassation (the French
supreme court), that is, the Second Chamber for domestic arbitration and the First
Chamber for international arbitration, the First Chamber now deals with both.

The present book, therefore, follows the plan adopted in the previous edition
and considers the arbitral process as one entire system of dispute resolution, which
consists of various stages from the formation of the arbitration agreement to
enforcement of the award, without dividing the subject into the formally distinct
parts of domestic and international arbitration set forth in the CPC. At each such
stage the similarities between domestic and international arbitration are shown,
and any differences highlighted.

The book is thus divided into four parts:

Part I: The concept and scope of arbitration
Part II: The arbitral process
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Part 11I: The arbitral award
Part IV: Satisfaction of awards by processes of execution

2. The objective of the book is to present a modern and efficient arbitration
system, not only to readers who are encountering it for the first time, but also to
those who, although well-versed in it, might benefit from a text in English; a
treatise on French arbitration law in the English language inevitably involves an
underlying comparative law approach, and invites reference in specific matters to
the relevant situations in certain common law systems, particularly in the field of
international arbitration and the enforcement of foreign awards.

The reader will find that French arbitration law is continually developing in
decisions of the national courts and the writings of academic commentators ( ‘/a
doctrine’). In addition, the Comité Frangais de I’ Arbitrage (which is an unofficial
think tank of arbitration law experts) published in 2006, in the Revue de
I’Arbitrage, a Draft Reform of the arbitration provisions of the CPC (‘the CFA
Draft Reform’)' for consideration and review by the Ministry of Justice; its purpose
is both to write into the CPC some of the matters which have been the subject of
national court decisions, and to suggest certain new rules which are intended to
improve the process in domestic and international arbitration. Rather than setting
out the CFA Draft Reform as a whole and separately, its provisions are introduced
into the book with comments at the relevant points.

Another remarkable proposed reform is one which has been initiated by the
Ministry of Justice itself, and is still under consideration.” It proposes to reverse the
rule in Article 2060 of the Code Civil whereby arbitration is prohibited for the
settlement of disputes involving the state and public entities and/or concerning
matters subject to administrative law. This development is considered in Part 11,
Chapter 1, of this book.

3. The reader from a common law country may find it difficult to be con-
vinced by recent French case law to the effect that an international arbitral award is
not attached to the legal system of the country where it was made, since it emanates
from an autonomous jurisdiction which is subject only to the mandatory provisions
of procedural law of that country, so that the transnational non-enforceability of the
award cannot be dictated by its courts. That is, however, the conclusion drawn by
French law from the fact that it considers that arbitration has become the normal
and usual method for the resolution of disputes arising from international economic
relations (see, in particular, n°412 et seq. of this book). The national courts of
certain countries have long since adjudicated disputes which have no connection
with the country in question other than that the parties have agreed to the juris-
diction of its courts; however, there can be little doubt that international arbitration
has indeed become, if not ‘the normal’, then ‘a very usual’ method for resolution of

1. Rev. Arb. 2006.499 and presentation by J.L. Delvolvé, ibid., 491.

Rev. Arb. 2007.651. See also: J.L. Delvolvé, ‘Une véritable révolution . . . inaboutie (Remarques
sur le projet de réforme de ’arbitrage en matiére administrative)’, ibid., 373; S. Lemaire, ‘La
libération de l'arbitrage international de droit administratif: approche critique du projet de
réforme du 13 mars 2007, ibid., 407.
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such disputes. French law and courts encourage and favour this, seeking to
guarantee parties the right to adjudication of their disputes by arbitral justice in
a manner similar to that of access to justice in the national courts; thus, private and
state jurisdictions are both considered necessary for the protection of parties’
fundamental rights. Hence, just as there is a ‘droit au juge’ (a right of access to
national courts), French law provides a ‘droit a I’arbitre’ (a right of access to
arbitration)® with few, but notable exceptions, as two facets of the same gem.
To assist the reader, we have prepared a table, which appears on the next few
pages and which attempts to summarize how the various articles of the CPC today
in force apply to different categories of domestic and international arbitration.

3. J.L.Delvolvé, ‘Le droit a I’arbitre’, AFA Conference, 28 Sep. 1994, and G.P. 1995. L. Doct. 473.
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