MAX PLANCK COMMENTARIES ON WORLD TRADE LAW

WTO

L TECHNICAL
BARRIERS AND
SPS MEASURES

Edited by -
Riidiger Wolfrum
Peter-Tobias Stoll

and Anja Seibert-Fohr

Max Planck Institute for
Comparative Public Law and International Law

MARTINUS NIJHOFE PUBLISHERS



WTO — Technical Barriers
and SPS Measures

Edited by

Rudiger Wolfrum
Peter-Tobias Stoll
Anja Seibert-Fohr

LEIDEN = BOSTON
2007



This book is printed on acid-free paper.

A Cataloging-in-Publication record for this book is available from the Library of
Congress.

ISSN 1574-907X
ISBN 978-90-04-14564-1

© Copyright 2007 by Koninklijke Brill NV, Leiden, The Netherlands.
Koninklijke Brill NV incorporates the imprints Brill, Hotei Publishing,
IDC Publishers, Martinus Nijhoff Publishers and VSP.

All rights reserved. No part of this publication may be reproduced, translated,
stored in a retrieval system, or transmitted in any form or by any means, electronic,
mechanical, photocopying, recording or otherwise, without prior written permission
from the publisher.

Authorization to photocopy items for internal or personal use is granted by
Koninklijke Brill NV provided that the appropriate fees are paid directly to
The Copyright Clearance Center, 222 Rosewood Drive, Suite 910,
Danvers, MA 01923, USA.

Fees are subject to change.

PRINTED IN THE NETHERLANDS



PREFACE TO THE SERIES

The idea behind the Max Planck Commentaries on World Trade Law is to explain
the whole range of WTO law in authoritative and practical article-by-article
type commentaries. The purpose is to give the reader a comprehensive and
concise insight into the meaning of each rule by combining information on
its legislative history, its economic and political rationale, its interpretation,
existing_case law and proposals for reform. Issues which are not explicitly
mentioned in the rules but which are relevant for their application, like e.g
the question of direct applicability, are also addressed. As far as possible,
reference is also made to similar rules of universal and regional economic
regimes.

The format of a commentary dates back to the classical period of Roman
legal science. Such commentaries were meant to collect together the relevant
legal material and to provide assistance for its understanding by referring
to relevant case law and by offering interpretations. Such format is well
established in the German legal tradition but seems to be less so in the US
legal tradition where the closest correlation may be the Restatements.

Riidiger Wolfrum FPeter-Tobias Stoll



PREFACE TO THIS VOLUME

Given that tariffs are by no means the only restrictions on international trade,
non-tariff. barriers to trade are important objects of regulation of WTO
law. This volume covers some of the most relevant non-tarifl barriers, v.e.
technical barriers to trade and sanitary and phytosanitary measures.

Technical standards are increasingly determining the development, pro-
duction, trade in and marketing of goods and services. They thus have a
considerable impact on international trade. The Agreement on Techni-
cal Barriers to Trade (TBT) and the Agreement on the Application of
Sanitary and Phytosanitary Measures (SPS), both negotiated during the
Uruguay Round to replace the Standards Code and in force since 1995,
reflect this growing importance and regulate their permissibility. The two
agreements are a major development in international trade law, as they
are not restricted to the prevention of discriminatory measures, but also
contribute to harmonization by encouraging Members to base their poli-
cies on international standards. In this respect, one particularly interesting
aspect is the role of international standardization bodies. Moreover, they
emphasize the importance of transparency.

As well as the TBT and the SPS, the present volume also comprises other
provisions of WTO law relevant to the subject. As technical barriers to trade
also comprise measures that take effect only within the domestic markets
of Members, the volume covers the principle of national treatment (Article
I GATT 1994). In addition, the prohibition of quantitative restrictions
(Article X1 GATT 1994) is pertinent, e.g with respect to conformity controls
in customs clearance procedures. As Members often try to justify the legal-
ity of technical barriers by reference to a general exception, an in-depth
treatment of Article XX GATT 1994 has also been included.

The political relevance of the provisions and agreements covered in this
volume is underlined by the fact that some of the most controversial dispute
settlement proceedings in the history of the WTO have involved either
Article XX GATT 1994 (see the US—Shiimp case) or the TBT and the SPS
(see the EC—Hormones case). These decisions are just two examples of the
need for international trade law to accommodate other global and national
policy and regulatory concerns, such as the protection of the environment,
health and food safety. This volume of the Commentary elaborates on the
leading cases in their context and covers the most recent developments in

the case law of the Dispute Settlement Body. Most importantly, the recent




X PREFACE TO THIS VOLUME

Panel Report in ECG—Approval and Marketing of Biotech Products is fully incor-
porated in the texts.

Last but not least, I would like to acknowledge the help of several people
without whom this book would not be in the shape it is now. In particular
I would like to thank Markus Benzing who was heavily involved in the final
editing process. Without him it would have been impossible to deliver the
manuscript as planned. Furthermore, thanks are due to David Diehl and
Ulrike Deutsch who formatted the manuscript, checked the footnotes and
prepared the index, to Di Karen Raiser and Michael Roebele for their valuable
advice and to Rate Elliott who scrupulously checked the language.

Anja Seibert-Fohr
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