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Preface

The book discusses the development of competition law in the emerging econo-
mies. In particular, the research focuses on the systems of merger control, taking
Brazil and Argentina as case study.

The relevance of the book is linked with the growing number of competition
law jurisdictions in the world, especially in the emerging economies. Nevertheless,
the literature on competition law in the emerging economies is still quite scarce.
The literature still focuses mainly on the EU and the US competition law systems.
The latter are usually the examples to which the emerging economies usually refer
when they draft their competition law, and when they start to enforce it. However,
the emerging economies are usually characterized by a number of peculiarities
(e.g., lack of functioning formal and informal institutions in the country; a market
structure which is usually more concentrated for the majority of the relevant mar-
kets, due to the lower internal demand) which deserve a deeper empirical analysis
of these problems. A case study approach is the most suitable method to address the
specific issues that characterize the emerging economies.

Brazil and Argentina have been selected as case study due to the fact that they
have an enforcement record of a system of merger control of ten and fifteen years
respectively. However, during the last decade the Brazilian and the Argentinian
systems of merger control have developed in opposite directions: while the
Brazilian model of competition law is today regarded as a successful example for
other emerging economies, in Argentina the enforcement of competition law has
been subject to a growing politicization during the last years. Therefore, these
countries have been selected as case studies to analyse which factors may either
favour or hamper the development of competition law in an emerging economy.
In addition, the number of cross-border concentrations involving Brazil and
Argentina has recently increased, due to the strong trade links that these countries
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have established within Mercosur. These are transactions which often affect the
merger control jurisdictions of the emerging economies. This is the reason why the
fourth chapter of the book focuses on the analysis of the ‘multi-jurisdictional
mergers’ in these countries. Finally, the beginning in May 2010 of a new round
of negotiations between the European Union and Mercosur to conclude a free trade
area agreement calls for a deep analysis of the competition law systems of the two
main Mercosur Member States. The free trade agreement is expected to include
competition law provisions, and it is also expected to revitalize the possibility of
introducing regional competition law rules within Mercosur.

The book is based on the analysis of the Brazilian and Argentinian legislations
in the field of competition law, as well as the main merger decisions adopted by the
competition authorities and the judgments held by the courts of these countries. At
the moment of writing, the text of a new competition law is pending in the Brazilian
Senate; it is unclear when the new draft law will enter into force. However, the
book contains an analysis both of the system of the competition law which is
currently enforced in Brazil, and an analysis of the main innovations brought by
the new draft bill. In addition, the analysis is based on the interviews that the author
has conducted between April and July 2008 in Buenos Aires, Brasilia and Sao
Paulo with competition lawyers and officers of the competition authorities of these
countries. Therefore, even though the book is based on a legal analysis, it also
follows an inter-disciplinary method, which takes into consideration the economic
and political aspects which may favour or hamper the development of competition
law in an emerging economy.

The core subjects discussed in the book concern the institutional issues under-
mining the enforcement of competition law in the emerging economies, the fea-
tures that a system of merger control in these countries should have and the pro-
blems faced by the National Competition Authorities (NCAs) of the emerging
economies when they have to review multi-jurisdictional concentrations. In the
final chapter of the book the findings concerning Brazil and Argentina are dis-
cussed against the background of the literature concerning the topic of competition
law in the emerging economies. The conclusions of the book identify a number of
policy proposals for improving the enforcement record of the ‘formal’ institutions
in the emerging economies (e.g., the NCA and the judiciary) in order to increase
their credibility vis-a-vis the public opinion, business community and other
branches of the State administration, and thus improving the competition culture
in the country.

XXii
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