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Preface

This book is about the economic legal system of our mother country.
This book debated basic theory of law and economic law. It also focused im-
portant economic, civil and business legal system such as company law,
partnership law, sole proprietorship enterprise law, bankrupt law, contract
law, industrial property law, product quality law, anti — unfair competition
law, protection of the rights and interests of consumers law, securities law,
~and so on. According to our laws and regulations in effect, we should accom-
plish this book in plain language. This book is written by English and Chi-
nese in order to follow the trend that education will be internationalized,

which is suitable for economic and legal students of college and university.
Economic law is a new and sole legal department, but also a completed science
system. Bio-language teaching is a new taste full of charging. Because of my limited
knowledge and time, there must be lots of shortcomings in this book. I urged the readers
could give me critics and advices. Meanwhile, much thanks for leaders and comrades of
Tianjin University of commerce and China university of Politics Science and Law Press

who give me great help.

Meng Shuang
Sep. 2009
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Chapter 1  Basic Theory of Law
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Section 1 What is Law?

—. EHEE

Concept of law

a7 BRBEATLERAE T - ZEMERKE X, HENHESE
PREZ AR R, BOFRNTERGF AT LI Uk BRABRNMA. 4851442
Bl R R R AAPAT N A SR, MkFE—T 3R HME T 4
HERt, BEFFRNTAEEMERE, o288, ARTS ., FEHCBRR T %
HRER. BAEFEIREE TV E - ZMEME - F0IH - SR NI A X
i IR PR EEN, RARAIEE, 200 ERTFEEET - ZRERAEER (Jhor
5) PEHE:

Law is difficult to define. Many people have tried to develop a complete and pre-

cise definition of law, and many people disagree about the definition of law. Perhaps the
best definition of law is “the enforceable rules that govern relationships between individ-
uals and organizations and their society”. Jurisprudence is the study of law and the val-
ues that are used in determining what the law is or should be. Legal philosophers believe
that logic, ideals, history, religion, and culture help form law. Natural law theorists,
such as Aristotle and Saint Thomas Aquinas, believed that law should reflect universal
moral and ethical principles, a type of ideal law. Thomas Jefferson wrote in the United

States Declaration of Independence over 200 years ago:

EARFEZEEASES, ¥— %ﬁ%b?ﬁﬁﬂ?‘ﬂ%—*/\ﬁﬁ%%@én, i
HMERENAEFHEE, UM EE G0 TH-R%] B2 AkET, ?ﬁk%
BRI ER, WA IR AR T2 7 B SR R LU B A

When in the course of human events, it becomes necessary for one people to dis-

solve the political bands which have connected them with another, and to assume among
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the powers of the earth, the separate and equal station to which the Laws of Nature and
of Nature’ s God entitle them, a decent respect to the opinions of mankind requires that

they should declare the causes, which impel them to the separation.

HANTAN T REBEEAT MM : AANAEMESE, ﬁ%Iﬁﬁ?{mﬂ] TAA
SN, RPEFEAFER. B B RB2EERH . BT REXEEH,
ATA AT RS B, BN IS8, MREESEE MERTH.

We hold these truths to be self-evident, that all men are created equal, that they

are endowed by their creator with certain unalienable rights, that among these are life,
liberty, and the pursuit of happiness, that to secure these rights, governments are insti-
tuted among men, deriving their just powers from the consent of the governed.

FERGTEK, ERENE i)‘("’”iﬁi‘fﬁi‘ﬁﬁf%ﬂ%ﬂ‘]ﬁ&%ﬁ’ SARE IR S ) — &R
FN ef. HmME_RAXRNECMENTA. HASBRZE], EA5EG 3T
1773 E”ilﬁjb%ﬂ')'l' o AR T X EAT AN, %‘f*ﬁ"“"%% FHE AP DR T3K 0 5 Vi 1) R
12, HXFET ML

In the west, the law is a body of generally accepted principles established by Par-

liament and by the courts. Law is therefore made by us for us, is legally enforceable
and has developed to set standards of conduct between people, businesses and govern-
ment. If these standards of conduct are not adhered to, the law provides for resolving
the conflicts that arise, and punishing those who breach these standards of conduct.
i SR B E R FERE, REABEEREZXENNEENFHNEE. HE
2 i 7€ B P 5 i B 2 ) A PRIESERERY . BA i 43R 7 A S TE R B F

On Marxism, the law are enforceable social rules embodying the will of ruling

class, which established and recognized by nation.

EREUEFHRT, BRAET XA Z 0. "X “B/” Bk
R, Blan, PR EREREETIS, BEFEEIREAENEE,. 2EARRK
RRERHAEFERSHENER ., BFEFENITEEEN . #7ER AR
HlERHITHEER ., BFREEHENERARBIFRIEHWMES ., B XHER
HEEARNBRESAHTE F R L6 E R,

In the legal theory, law is explained in broad and narrow sense. The law means a

l-_

body of the law in broad sense. For example, in the legal system of our country the law
including constitution, the law which formulated by the National people’ s Congress,
administrative regulations formulated by the State Council local regulations formulated by
local authority, the orders formulated by departments of ‘senate and province govern-

ment. The law in narrow sense means the law formulated by the National People’ s Con-
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gress and the Standing Committee.

= ERIIE

Characters of law

EHRFIERIERN A BRRSME, BREXHTFHRHMASFSUMARVIFLENGE, &
EBANMUT AN, BTG AARTER, 2FERAE. KM
WA KRSETR ., BAFRFIEEREARNER ., KOMIIR, FF. EIRFROESM

W, BZSHAMMSMEAERBAXE, HERFIERIRN.
The characteristics of law, which reflect the nature of law, are the mark and symbol

that distinguish law from other things and phenomena. Law is one of social norms that regu-

late behaviors of people. However, not all social norms are law. Social norms also include
other norms such as moral standards, religious norms and customs, regulations and rules of
other non-governmental organizations. Law, as a special part of social norms, has an ap-
parent difference from other norms. Following are the main characteristics of law:

(—) HRPEANTHGARSIT

Law is a social norm regulating human behaviors

AR R T, ERTHSMERERE, AT VRENREXNR, U
i, IHHEENREHL SRR, BEBEANIT Y, FNERARTHESRR, 1t
KRFBEANMIZEHERZEMRERRER, EEITEEANTNIT AR EE]SX
o RBIHGERIE: EUARBAEANNIT R, RIAFEH 4, 2kt
4, BT A, Wi, BERME T EWEET M EARBENERER, &
RIS YERIE, EEH T MY AMAREAERN . FEWA, B LIZEMEFRR
Rl FREZREH.

Law are the rules adjusted human behavior. In the social system, laws are the so-

cial rules. Human being’ s behavior is adjusted by law. That is to say law’ s objects are
social relations. Law adjust human being’ s behavior meanwhile regulate social relations
which are established during the contact among people by means of regulating people’ s
behaviors. The regulation by law can be summarized as follows: it provides a behavioral
pattern for people, namely, permitting people to do something, prohibiting people
from doing something. It also stipulates the legal responsibility for someone breaking the
legal behavior pattern. The generality of law is that law applies to general populace, not
to a specific person, and it can be used repeatedly under the same situation.

(=) ¥R EFABRAEXELHASHL

Law is a social norm reflecting the will of a state

FMRAMBHIFRESL, BB TIEZIN, DFEEME. KEHE. XEF 150,
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H:A-:FW PP HE . HSdHANHAERES, BRATFEMATHEEZ AL

T, BREHER S MHSHIE, BRI ENFXEZEERF. —BHlzE, B
'ﬁm%ﬁﬁiﬁ{%@ﬁ' FIHFRME; RN, BERVL LR TSN

SR LIARY ) . MERERVIRERREAHNAENELT, KEHts

FIRAS ST, — IR R A A, SRR E B A T X R A T . 7

*i*»’:ﬁ% oA TR T e AT B R B B A AT LA, XA E SN EETE T35
. REFIITAFERERNEER, |

There are so many kinds of society rules: law, morality, religion, customs, so-

—1 [Tl

cial etiquette, professional regulations, organization bylaws. The difference between
law and other rules is that law are the rules formulated by nation. There are two approa-
ches to create laws by nation: one is formulation, which means the authority create new
rules; the other is ratification, that means the authority endowed existing social rules
with validity. For example, judicial organizations try a case according to social custom
or morality without related laws. Or endowed the regulations from forgoing judgment with
validity. Such as English, America and so on common law countries.

REAR EERGEHRBENER, HIFEREHREEEESE Juj'ﬂ‘?iﬁo
f)’ﬁ(‘*l?\&%ﬁﬂ _._}HEY KESGARRI AR, IHMEREZERIAN=
JH: B, I K EMIAR /Y, dEE E R G E AT T, TEJQ ‘
KB E, tﬁaﬁtxﬁﬁﬁ FERRIEN; £, EHERKEFAIRIELHE. ©2
RRESHEH, FUAEZGER ADRERLE; £5=, B2 RAAERY
K1, BHERESHER 2R <5 T—F 40 308 <F, (T ER
K. SRR EBEEZ ERRL

Law reflects basically the will of a ruling class while not all the will of a ruling class

can be reflected in law, and only when the will is turned into the will of a state it be-
comes law. The will of a state can be shown in the following three aspects: (D law is
enacted or accepted by the state, and the norm without being enacted or accepted by
the state should not be the will of a state and should not take the form of law; (2 law,
as the will of a state, is guaranteed by the enforcement of the state power; and@) law
has a universally binding force on all the citizens in a country. Every citizen is required
to obey law, and neither state organ, social organization nor individual is privileged to
go beyond the law.

(=) FEEBEZAAMBAF] oL 56543

Law is a social norm providing rights and obligations for people

ML EH, —BERE BB, B USRI L& LS R m A
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In general, all social norms involve both rights and duties. Law affects People’ s

behaviors through the mechanism of rights and obligations. To achieve the aim of guid-
ing people’ s behaviors and regulating social relations, the main content of law is to
stipulate rights and obligations. When rights and obligations made in law come true, the
realistic social relations that are favorable to ruling class would be regulated and

strengthened, and the social life is put into order.

BT ERIMHE

Section 2 Sources of Law

SRR e R TUL R, AREE BB ML SE A R R, RE
PR LA T R R4

Sources of law refer to expressive formats of law. According to the different enac-

ting organ and effect of law, sources of law of China can be classified as follows;

—. Bix

Constitution
Rk EERXRMAL ., BEAEEZKRAERE, BHE —1~ERIRA
W, RAREN ., RAMES . ARMOEXBAFL G, BERVIWFEERERE,
REKHFERE, BEREFRBHERSU]. REEREENH2EARNRRE
BT

Constitution is the basic law of the state. Constitution stipulates the basic affairs of

ol

the state, including the basic systems, principles and tasks of the state, the fundamen-
tal rights and duties of citizens, the structure of the state. The constitution has the su-
preme authority. Being amended of our state’ s constitution by the National People’ s
Congress.

=\ =R

Law

LEARREBASMEEARRERENFZRETEERLEN. £2BA
RRBRSHEMBUNE, RE. B AMRERERER, 2B AR
RAREHFERSHRIEMERERN Y H2EARNRBREHEWER LS E A
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hiE; EEEARREXRSHSEE, MeEARNARASHEHERAITHS
FNFERME S, (ERAG FILR R B E A R U A
State legislative power shall be exercised by the National People’ s Congress and its

Standing Committee. The National People’ s Congress enacts and amends criminal, civ-
i1, and state organic laws and other basic laws. The Standing Committee of the National
People’ s Congress enacts and amends laws other than those that shall be enacted by the
National People’s Congress; during the period of prorogation of the National People’ s
Congress, the Standing Committee thereof may make partial amendments and supple-
ments to the laws enacted by the National People’ s Congress, but such amendment or
supplement shall not contravene the basic principles of the corresponding laws.

=, fTHUEM

Administrative regulations
= S BRIEREMNER, FETBEN. THEAHESFRAARERE, B
B RXER T DANTERETBIEER, B2 (0] E % Bk 15 3250

The State Council enacts administrative regulations in accordance with the Constitu-

tion and laws. An administrative regulation shall be drafted by the State Council. Where
a relevant agency of the State Council deems it necessary to formulate an administrative
regulation, it shall apply to the State Council for relevant arrangements to be made.

WEHEEARRREASAEEFZRSHEEZRNEN, BFEREL2E
ARRFBRSEIHEEFERSNTNRE AT ETBEEM, @Rk, #ie
EREHRRR, BERNSENEFEEARRKERSEERETFEREHIE
R, fTEEAH B HEEEHS RS AT,

For a matter for which a law should have been formulated by the National People’ s

Congress and its Standing Committee, the State Council may, according to the enabling
decision of the National People’ s Congress and its Standing Committee, formulate an
administrative regulation instead. If such an administrative regulation proves viable in
practice, when necessary conditions for enacting a relevant law arise, the State Council
shall, in timely fashion, propose such enactment to the National People’ s Congress and
its Standing Committee. An administrative regulation shall be promulgated by way of an
Order of the State Council signed by the Premier.

M, MG E=ER. BRFEIMEITHE

Local regulations, autonomous regulations and special rules

A, BIeX. EETTHARRKERE AR FERSBIERTB X 8 B
BORMELRRFE, EAREE ., BE., TBEEAAKMARRT, T L ety




