ASPEN PUBLISHERS

“ -
{81 Wolters Kluwer

Law & Busiaess



INTERNATIONAL TRADE REGULATION




EDITORIAL ADVISORS

Vicki Been
Elihu Root Professor of Law
New York University School of Law

Erwin Chemerinsky
Dean and Distinguished Professor of Law
University of California, Irvine, School of Law

Richard A. Epstein

James Parker Hall Distinguished Service Professor of Law
University of Chicago Law School

Peter and Kirsten Bedford Senior Fellow

The Hoover Institution

Stanford University

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier
Earl Warren DeLano Professor of Law
The University of Michigan Law School

Richard K. Neumann, Jr.
Professor of Law
Hofstra University School of Law

Robert H. Sitkoff
John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky
Professor of Law
University of California at Berkeley School of Law

Kent D. Syverud
Dean and Ethan A. H. Shepley University Professor
Washington University School of Law

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard Law School



ASPEN PUBLISHERS

INTERNATIONAL TRADE
REGULATION

Readings, Cases, Notes,
and Problems

Kevin C. Kennedy
Professor of Law
Michigan State University College of Law

=) Wolters Kluwer

Law & Business

AUSTIN  BOSTON CHICAGO NEWYORK THE NETHERLANDS




© 2009 Aspen Publishers. All Rights Reserved.
http://lawschool.aspenpublishers.com

No part of this publication may be reproduced or transmitted in any form or by any means, elec-
tronic or mechanical, including photocopy, recording, or any information storage and retrieval sys-
tem, without permission in writing from the publisher. Requests for permission to make copies of any
part of this publication should be mailed to:

Aspen Publishers

Attn: Permissions Department
76 Ninth Avenue, 7th Floor
New York, NY 10011-5201

To contact Customer Care, e-mail customer.care@aspenpublishers.com, call 1-800-234-1660,
fax 1-800-901-9075, or mail correspondence to:

Aspen Publishers

Attn: Order Department
PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890
ISBN 978-0-7355-7636-0

Library of Congress Cataloging-in-Publication Data
Kennedy, Kevin C.
International trade regulation : readings, cases, notes, and problems / Kevin C. Kennedy.
p.cm.
Includes bibliographical references and index.
ISBN 978-0-7355-7636-0
1. Foreign trade regulation—United States—Cases. 2. Tariff—Law and legislation—United States—
Cases. 3. World Trade Organization—United States. I. Title.

KF1976.K46 2009
343.73°087—dc22
2008042425



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading provider of research information and work-
flow solutions in key specialty areas. The strengths of the individual brands of Aspen
Publishers, CCH, Kluwer Law International and Loislaw are aligned within Wolters
Kluwer Law & Business to provide comprehensive, in-depth solutions and expert-
authored content for the legal, professional and education markets.

CCH was founded in 1913 and has served more than four generations of business pro-
fessionals and their clients. The CCH products in the Wolters Kluwer Law & Business
group are highly regarded electronic and print resources for legal, securities, antitrust
and trade regulation, government contracting, banking, pension, payroll, employment
and labor, and healthcare reimbursement and compliance professionals.

Aspen Publishers is aleading information provider for attorneys, business professionals
and law students. Written by preeminent authorities, Aspen products offer analytical
and practical information in a range of specialty practice areas from securities law and
intellectual property to mergers and acquisitions and pension/benefits. Aspen’s trusted
legal education resources provide professors and students with high-quality, up-to-
date and effective resources for successful instruction and study in all areas of the law.

Kluwer Law International supplies the global business community with comprehen-
sive English-language international legal information. Legal practitioners, corporate
counsel and business executives around the world rely on the Kluwer Law International
journals, loose-leafs, books and electronic products for authoritative information in
many areas of international legal practice.

Loislaw is a premier provider of digitized legal content to small law firm practitioners
of various specializations. Loislaw provides attorneys with the ability to quickly and
efficiently find the necessary legal information they need, when and where they need
it, by facilitating access to primary law as well as state-specific law, records, forms and
treatises.

Wolters Kluwer Law & Business, a unit of Wolters Kluwer, is headquartered in
New York and Riverwoods, Illinois. Wolters Kluwer is a leading multinational publisher
and information services company.







To Claricesa






SUMMARY OF CONTENTS

Table of Contents
Preface
Acknowledgments
List of Abbreviations

PartI Introduction

Chapter 1 Introduction: The World Trade Organization
Chapter 2 Introduction: WTO Dispute Settlement
Chapter 3 Trade Law and Policy Functions in the United States

PartII The Core Multilateral Trade Obligations

Chapter4 The Most-Favored-Nation Obligation
Chapter 5 Tariff Bindings and Customs Law

Chapter 6 The National Treatment Obligation

Chapter 7 The Prohibition on Quantitative Restrictions
Chapter 8 Transparency

Part III Exceptions to the Core Obligations

Chapter 9 The General and Security Exceptions

Chapter 10 Product Standards: The Agreements on Sanitary and Phytosanitary

Measures and Technical Barriers to Trade
Chapter 11 Regional Trade Arrangements

Chapter 12 Special and Differential Treatment of Developing Countries

xi

xxiii

37
65

87

89
109
165
211
239

267

269

367
435
479



Summary of Contents

Part IV Trade Remedies 547
Chapter 13 The Antidumping Duty Law 549
Chapter 14 The Countervailing Duty Law 607
Chapter 15 The Antidumping and Countervailing Duty Injury Determination 665
Chapter 16 Relief from Fairly Traded Imports 699
Chapter 17 Removing Foreign Barriers to U.S. Export Trade: Section 301

of the Trade Act of 1974 753
PartV Trade in Services and Foreign Direct Investment 787
Chapter 18 Trade in Services 789
Chapter 19 Foreign Direct Investment 827
Part VI Protection of Intellectual Property Rights 865

Chapter 20 The Agreement on Trade-Related Aspects of Intellectual

Property Rights 871
Chapter 21 U.S. Border Protection of Intellectual Property Rights 915
Appendix: Selected Documents 943
Table of Cases 1201

Index 1207



TABLE OF CONTENTS

Preface xxiii
Acknowledgments XX1X
List of Abbreviations XXX1
| INTRODUCTION 1
ciaerer 1 INTRODUCTION: THE WORLD TRADE
ORGANIZATION 3
1.1 Overview of the World Trade Organization 3
1.1.1 World Trade Organization, Understanding the WTO 9-14 (2007) 4
1.2 The Multilateral Trade Negotiation Rounds 10
1.2.1 World Trade Organization, Understanding the WTO 15-19 (2007) 11
1.3 The Functions and Structure of the WTO 16
1.4 Membership in the WTO 19
1.4.1 WTO Secretariat, Technical Note on the Accession Process,
WT/ACC/10/Rev.3 (Nov. 2005) 21
ciarrer 2 INTRODUCTION: WTO DispuTeE SETTLEMENT 37
2.1 Introduction 37
2.2 Overview of the WTO Dispute Settlement Understanding 38
2.3 Transparency in the WTO Dispute Settlement Process 50



Xii

Table of Contents

2.3.1 Report of the Appellate Body, European Communities—Measures

Affecting Asbestos and Asbestos-Containing Products,

WT/DS135/AB/R (April 5,2001) 50
2.4 Types of Complaints in the WTO 56
2.5 DSU Reform 60
cuaeren 3 TRADE LAw AND PoLicy FuNcTIONs
IN THE UNITED STATES 65
3.1 Introduction 65
3.2 Congressional-Executive Relations in the Field of
International Trade 69
3.2.1 U.S.Intl Trade Comm’n, The Impact of Trade Agreements:
Effect of the Tokyo Round, the U.S.-Israel FTA,
the U.S.-Canada FTA, NAFTA, and the Uruguay Round
on the U.S. Economy 7-16 (Pub. 3621 Aug. 2003) 70
3.2.2 Made in the USA Foundation v. United States,
242 E3d 1300 (11th Cir.), cert. denied, 534 U.S. 1039 (2001) 73
3.3 Federal-State Relations in the Field of International Trade 81
3.3.1 Crosby v. National Foreign Trade Council, 530 U.S. 363 (2000) 81
parr Il THE CORE MULTILATERAL TRADE
OBLIGATIONS 87
ciarren 4 THE MosT-FAVORED-NATION OBLIGATION 89
4.1 Introduction to the Unconditional MFN Obligation 89
4.2 The GATT Article I MEN Clause 90
4.2.1 Report of the GATT Panel, Spain—Tariff Treatment
of Unroasted Coffee, BISD, 28th Supp. 102
(adopted June 11, 1981) 92
4.2.2 Report of the GATT Panel, Belgian Family Allowances,
BISD, 1st Supp. 59 (adopted Nov. 7, 1952) 99
4.3 Other MFN Clauses in GATT 1994 and the MTAs 103
4.4 The MFN Obligation in U.S. Law 105
4.4.1 U.S. House of Representatives, Committee on Ways and
Means, Overview and Compilation of U.S. Trade Statutes,
Comm. Print 4, Part I, 109th Cong., 1st Sess. 272,
279-280 (2005) 107



Table of Contents

cuaeren 5 TARIFF BINDINGS AND CusToms Law 109
5.1 Introduction 109
5.2 Tariff Concessions at the WTO 110
5.2.1 Kevin Kennedy, GATT 1994, in The World Trade Organization:
Legal, Economic and Political Analysis, vol. I, 107-14
(Patrick EJ. Macrory, Arthur E. Appleton &
Michael G. Plummer eds. 2005) 110
5.2.2 Statement of Administrative Action, Uruguay Round
Agreements Act, Agreement on Agriculture,
H.R. Doc. No. 316, vol. 1, 103rd Cong., 2d Sess. (1994), 1994
U.S.C.C.A.N. 4080-82 117
5.2.3 Tariffs in the United States 120
5.3 Tariff Classification 122
5.3.1 U.S. Customs and Border Protection, What Every Member
of the Trade Community Should Know About: Tariff Classification
(May 2004) 122
5.3.2 United States v. Mead Corp., 533 U.S. 218 (2001) 136
5.4 Valuation of Goods 145
5.4.1 Statement of Administrative Action, Uruguay Round
Agreements Act, Agreement on Customs Valuation,
H.R. Doc. No. 316, vol. 1, 103rd Cong., 2d Sess. (1994),
1994 U.S.C.C.A.N. 4218-22 148
5.4.2 U.S. Customs and Border Protection, What Every Member
of the Trade Community Should Know About: Customs Value
(July 2006) 149
5.5 Rules of Origin 154
5.5.1 Belcrest Linens v. United States, 741 F.2d 1368 (Fed. Cir. 1984) 155
5.5.2 Country-of-Origin Marking 159
5.5.2.1 U.S. House of Representatives, Committee on Ways and
Means, Overview and Compilation of U.S. Trade Statutes,
Comm. Print 4, Part I, 109th Cong., 1st Sess. 75-78 (2005) 160
5.6 Preshipment Inspection 162
ciarrer © THE NATIONAL TREATMENT OBLIGATION 165
6.1 Introduction 165
6.2 Internal Taxes and Other Charges 166
6.2.1 Article III:2, First Sentence 166
6.2.2 Article I1I:2, Second Sentence 167
6.3 The “Like Product” Determination 171
6.3.1 Report of the Appellate Body, European Communities Measures
Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R (2001) 172

xiii



Xiv

Table of Contents

6.3.2 Elizabeth Trujillo, Mission Impossible: Reciprocal Deference
Between Domestic Regulatory Structures and the WTO,

40 Cornell Int’l L.J. 201, 211-28 (2007) 185
6.4 Article I1I:4, Internal Regulations Affecting Imports 193
6.4.1 Report of the Appellate Body, Korea—Measures Affecting
Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R,
WT/DS169/AB/R (2000) 194
6.5 National Treatment Exceptions 202
6.5.1 Report of the GATT Panel, Italy—Discrimination Against
Imported Agricultural Machinery, BISD, 7th Supp. 60 (1959) 204
ciarrer 7 THE PROHIBITION ON QUANTITATIVE
RESTRICTIONS 211
7.1 Introduction 211
7.1.1 Report of the WTO Panel, India—Measures Affecting the
Automotive Sector, WT/DS146/R, WT/DS145/R (2001),
appeal withdrawn by India, Report of the Appellate Body,
India—Measures Affecting the Automotive Sector,
WT/DS146/AB/R (2002) 212
7.2 The Article XI Exceptions 222
7.2.1 The Exception for Agricultural Products 223
7.2.2  The Balance-of-Payments Exception 224
7.3 The Nondiscriminatory Administration of Quotas 225
7.3.1 Report of the WTO Panel, European Communities—Regime
for the Importation, Sale and Distribution of Bananas,
WT/DS27/R/USA (1997) 226
7.3.2 Import Licensing 233
7.3.2.1 Statement of Administrative Action, Uruguay Round
Agreements Act, Agreement on Import Licensing
Procedures, H.R. Rep. No. 306, 103rd Cong., 2d Sess.
(1994), 1994 U.S.C.C.A.N. 4040, 4226-4228 234
7.4 State Trading Enterprises 236
ciaerer 8 TRANSPARENCY 239
8.1 Introduction 239
8.1.1 Report of the Appellate Body, European Communities—Selected
Customs Matters, WT/DS315/AB/R (2006) 242
8.2 The WTO and Civil Society 259
8.2.1 Jeffrey L. Dunoff, The WTO in Transition: Of Constituents,
Competence and Coherence, 33 Geo. Wash. Int’l L. Rev. 979,
979-88, 1002-03 (2001) 369 259



Table of Contents

et |l ExcepTIONS TO THE CORE OBLIGATIONS 267
omaeren 9 THE GENERAL AND SECURITY EXCEPTIONS 269
9.1 Introduction 269
9.1.1 The Other Article XX Exceptions 271
9.2 Trade and Labor Rights 272
9.2.1 Raj Bhala, Clarifying the Trade-Labor Link,
37 Colum. J. Transnat’l L., 11, 12-40 (1998) 275
9.2.2 Andrew T. Guzman, Trade, Labor, Legitimacy, 91 Cal. L. Rev. 885 (2003) 284
9.2.3 Robert A. Rogowsky & Eric Chyn, U.S. Trade Law and FTAs:
A Survey of Labor Requirements, J. Int’l Comm. & Econ.
(USITC July 2007) 293
9.3 The Article XX(b) Exception for Measures to Protect Human,
Animal, and Plant Life and Health 299
9.3.1 Report of the Appellate Body, European Communities—Measures
Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R (2001) 300
9.3.2 Report of the Appellate Body, Brazil—Measures Affecting
Imports of Retreaded Tyres, WT/DS332/AB/R (2007) 308
9.4 The Article XX(d) Exception for Measures to Secure Compliance
with Laws Relating to Customs Enforcement, Protection of Intellectual
Property, and Prevention of Deceptive Practices 321
9.4.1 Report of the Appellate Body, Korea—Measures Affecting Imports
of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R (2000) 322
9.5 Trade and the Environment 330
9.5.1 The Article XX(g) Exception for Measures to Conserve Exhaustible
Natural Resources 333
9.5.1.1 Report of the Appellate Body, United States—Import
Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R (1998) 334
9.5.1.2  Shrimp/Turtle Postscript: Report of the Appellate Body,
United States—Import Prohibition of Certain Shrimp
and Shrimp Products, Recourse to Article 21.5 of the
DSU by Malaysia, WT/DS58/AB/RW (2001) 352
9.6 The Article XXI National Security Exception 364
ciarer 10 PRODUCT STANDARDS: THE AGREEMENTS
ON SANITARY AND PHYTOSANITARY
MEeASURES AND TECHNICAL
BARRIERS TO TRADE 367

10.1

Introduction

367

XV



XVi

Table of Contents

10.2 The Agreement on the Application of Sanitary and Phytosanitary Measures 368

10.2.1 Statement of Administrative Action, Uruguay Round
Agreements Act, Agreement on the Application of Sanitary
and Phytosanitary Measures, H.R. Rep. No. 306, 103rd Cong.,
2d Sess. (1994), 1994 U.S.C.C.A.N. 4040, 4102-4112 368
10.2.2 Report of the Appellate, European Communities—Measures
Concerning Meat and Meat Products (Hormones),
WT/DS26/AB/R, WT/DS48/AB/R (1998) 377
10.2.3 EC—Beef Hormones Postscript 392
10.3 The Agreement on Technical Barriers to Trade 398
10.3.1 Statement of Administrative Action, Uruguay Round
Agreements Act, Agreement on Technical Barriers to Trade,
H.R. Rep. No. 306, 103rd Cong., 2d Sess. (1994),
1994 U.S.C.C.A.N. 4040, 4127-4137 398
10.3.2  Atsuko Okubo, Environmental Labeling Programs and the
GATT/WTO Regime, 11 Geo. Int’l Envtl. L. Rev. 599 (1999) 406
10.3.3 Report of the Appellate Body, European Communities—Trade
Description of Sardines, WT/DS231/AB/R (2002) 421
cueren 11 REGIONAL TRADE ARRANGEMENTS 435
11.1 Introduction 435
11.1.1 Types of RTAs 437
11.2  The MFN Exception for RTAs 438
11.2.1 The GATT Article XXIV Criteria for Establishing an RTA 439
11.2.2 The GATS Article V Criteria for Establishing an RTA 439
11.2.3 The Uruguay Round Understanding on Article XXIV 441
11.2.4 Report of the Appellate Body, Turkey—Restrictions
on Imports of Certain Textile and Clothing Products,
WT/DS34/AB/R (1999) $d4
11.3 An Example of a Free Trade Area: NAFTA 454
11.3.1 U.S. Int'l Trade Comm’n, The Impact of Trade Agreements:
Effect of the Tokyo Round, the U.S.-Israel FTA, the
U.S.-Canada FTA, NAFTA, and the Uruguay Round on
the U.S. Economy 26-32 (Pub. 3621 Aug. 2003) 454
11.3.2 Preferential Rules of Origin 462
11.3.2.1 Jorge Alberto Ramirez, Rules of Origin:
NAFTA’s Heart, But FTAA’s Heartburn,
29 Brook. J. Int’l L. 617, 641-650 (2004) 463
11.3.2.2 Cummins Inc. v. United States, 454 F.3d 1361
(Fed. Cir. 2006) 466
11.4 An Example of a Customs Union: The EU 472
11.4.1 EU Origins 472



