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International Trials and
Reconciliation

Transitional justice is a burgeoning field of scholarly inquiry. Yet while the
transitional justice literature is replete with claims about the benefits of criminal
trials, too often these claims lack an empirical basis and hence remain unproven.
While there has been much discussion about whether criminal trials can aid
reconciliation, the extent to which they actually do so in practice remains
under-explored. This book investigates the relationship between criminal trials
and reconciliation, through a particular focus on the International Criminal
Tribunal for the former Yugoslavia (ICTY).

Using detailed empirical data — in the form of qualitative interviews and
observations from five vears of fieldwork — to assess and analyze the ICTY’s
impact on reconciliation in Bosnia-Hercegovina, Croatia and Kosovo, International
Trials and Reconciliation: Assessing the Impact of the International Criminal
Tribunal for the Former Yugoslavia argues that reconciliation is not a realistic
aim for a criminal court. They are, Janine Natalya Clark argues, only one part of
a rich tapestry of justice, which must also include non-retributive transitional
justice processes and mechanisms.

Challenging many of the common yet untested assumptions about the
benefits of criminal trials, this innovative and extremely timely monograph will
be invaluable for those with interests in the theory and practice of transitional
justice.

Janine Natalya Clark is based in the Politics Department, University of Sheffield.
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‘Janine Natalya Clark dispels the myth that international criminal courts can serve
as a beacon for reconciliation in countries ripped apart by ethnic cleansing and
genocide, Clark’s findings remind us that the pursuit of justice, as important as it
may be, should never be viewed as some kind of panacea for righting past wrongs
or as a magic bullet for healing victims and war-torn societies. To do so, Clark
rightly argues, belittles the suffering of victims and distorts the enormity of the
task of rebuilding shattering communities. This is an important book that diplo-
mats, court staft and justice activists should take seriously.”
Eric Stover, Faculty Director, Human Rights Center,
University of California, Berkeley School of Law and author of
The Witnesses: War Crimes and the Pursuit of Justice in The Hague

“This book, based on extensive research, is an important reminder to all involved
in international and criminal courts, that justice done with fear or with favour, or
to further some political compromise, will never conduce to peace because vic-
tims see through it. Courts must do the justice job for which they are qualified,
namely to convict mass murderers as quickly and fairly as possible and punish
them as retribution for their atrocities as a deterrent to future perpetrators.
Judges should forget about writing history — they are not qualified ~ or produc-
ing reconciliation, which criminal justice cannot do, other than as a precondition.
The evidence shows the importance of more honest outreach programmes:
people must understand not only the work of global justice, but also its human
limits.”

Geoffrey Robertson QC, author of Crimes Apainst Humanity
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Introduction

Speaking in Kampala in May 2010, the United Nations (UN) Secretary-General
declared that, “The old era of impunity is over. In its place, slowly but surely, we
are witnessing the birth of a new Age of Accountability’ (Ban 2010). While the
first of these claims seems premature and overly definitive, the second draws atten-
tion to the fact that the cloak of impunity which once protected powerful leaders
from criminal prosecution is no longer as thick and fibrous as it once was. In
places at least, the fabric has become extremely thin and threadbare. The trial of
the former Serbian President Slobodan Milosevié, the ongoing trial of the former
Bosnian Serb leader Radovan Karadzi¢, the trial and conviction of Rwanda’s
former Prime Minister, Jean Kambanda, and the criminal proceedings and guilty
verdict against the former Liberian President, Charles Taylor, are all part of a
veritable “justice cascade’ (Sikkink and Walling 2007: 433) which began during
the early 1990s. Following the creation of the International Criminal Tribunal for
the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) in 1993 and 1994 respectively, the number of international courts' has
steadily increased, culminating in the establishment of the International Criminal
Court (ICC) - the first ever permanent international penal court.

These courts are a defining feature of the ‘new Age of Accountability’ and
their existence has inevitably spawned a rich and extensive body of literature. Yet,
while scholars continue to debate the merits, benefits and costs of international
courts, ‘these debates are fuelled largely by normative conceptions of how such
mechanisms should work, with very little analysis of whether they actually do
work” (Millar 2010: 477). Fundamentally, extant literature on transitional justice
(T]) in general and on international criminal courts in particular has often
neglected the crucial issue of impact. In short, “Too often, public debate about
the accomplishments of international tribunals has been driven by untested
assumptions’ (Orentlichter 2008: 10). What do criminal trials actually achieve?
What are their effects on the ground? A number of scholars have attempted to

1 This research uses the term international courts to include hybrid courts,
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answer these key questions, with a particular focus on the ICTY (see, for example,
Delpla 2007; Khan 2014; Mannergren Selimovi¢ 2010; Meernik 2005; Nettelfield
2010; Obradovié-Wochnik 2014; Orentlicher 2008, 2010; Stover and Weinstein
2004a; Suboti¢ 2009).2 This inter-disciplinary research seeks to build on this
body of literature by addressing a crucial dimension of impact that remains criti-
cally under-investigated.

Why this book?

H lives in Abmici, o mixed Bosniak (Bosnian Muslim) and Bosnian Croat village
in central Bosnin-Hevcegovina (BiH). In April 1993, during the Bosnian war, the
Bosnian Croat Army (HVO) attacked Abmici, killing 116 of its Bosniak inhabit-
ants. H’s pavents, brother and thyee sisters were amony the dead. The remains of his
father and brother were found 14 years later, buvied under an apple tree on H's
land. He suspects that bis neavest neighbonrs, n Bosnian Croat family, always knew
where his futher and brother were buried and deliberately withbeld this information.
H returned to Ahmici in 2001 but has wminimal contact with Croats in the village.
His trust has gone.

Kravica is a Serb village in the municipality of Bratunac, in eastern BiH. In
January 1993, the Bosnian Army (ABiH) launched an attack on the village and
Vs only son was one of the victims. Her husband died after the war ended. While she
enjoyed good rvelations with Bosnian Muslims before the war, the loss of her son
changed evevything. She is suve that Boswian Muslim women who lost their sons feel
exactly the same way.

D lived through the thvee-month siege of Vukovar, a town in eastern Croatin
whose name will forever be synonymous with overwhelming destruction. She was
vaped and both her husband and father weve killed. She nevertheless decided to
veturn to Vukovar, which for ber will always be bome. She greets her Sevb neighbours,
but she no longer has any Serb friends. Relations have changed since the war in 1991,

Gjakové/Dakovica, in western Kosovo, is one of the aveas that bove the brunt of the
war between Serbian forces and the Kosovo Liberation Army (KLA) during the late
1990s. Today, M is alone; her husband and four sons weve killed. She visits their
graves every day. Her howme is full of photographs and memories. She has no contact
with Serbs and never wants any. All of the Serbs in Gjakové/Dakovica left when the
war ended, with the exception of the five (mainly elderly) Serb women who live in the
grounds of the local Sevbian Orthodox Church (SOC). The church is survounded by
bigh walls and an Albanian policeman is on guavd 24 hours.

During my years of fieldwork in the former Yugoslavia, I have heard many
powerful stories of loss and suffering, of pain and tragedy. These stories, in turn,

2 There is also a small body of anthropological literature exploring the impact of different T]
processes (see, for example, Kelsall 2005; Shaw 2007; Wilson 2003).
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have left me with many questions: how do war victims continue to live alongside
those whom they no longer trust; can peaceful coexistence develop into something
deeper; and, above all, is reconciliation ever truly possible in communities pro-
foundly affected and scarred by war and bloodshed? In any post-conflict society,
reconciliation poses enormous challenges; and the more I have learnt from my
own fieldwork experiences regarding the multiplicity of potential obstacles to
reconciliation, the more I have become fascinated and intrigued by the claim that
international criminal courts can contribute to reconciliation.

In his aforementioned speech in Kampala, Ban Ki-Moon emphasized that,
‘the time has passed when we might speak of peace versus justice, or think of
them as somehow opposed to each other’ (Ban 2010). His words both reflect
and highlight the fact that since the early 1990s, the relationship between justice
and peace has been significantly re-theorized. Contrary to the long-accepted idea
that post-conflict societies must choose between justice and peace,? the ‘peace
through law’ premise essentially holds that there can be no peace without justice
(Fara-Andrianarijaona 2013: 16). The UN Security Council, for example, man-
dated the ICTY and ICTR to, inter alia, contribute to ‘the restoration and main-
tenance of peace’ (UN 1993b, 1994).% It is in the context of these developments
that certain scholars and commentators have sought to argue that international
courts can aid reconciliation (see, for example, Adami 2007; Akhavan 1998;
Cassese 1998; Crocker 2002; Jallow 2008; Kerr 2007; Kritz 1996; May 2010;
Scharf and Williams 2003). In September 2013, for example, after the Appeals
Chamber of the Special Court for Sierra Leone (SCSL) upheld the conviction of
the former Liberian President, Charles Taylor, the United States (US) Secretary
of State, John Kerry, declared that: ‘In holding Charles Taylor accountable for
war crimes and crimes against humanity, the Appeals Chamber... has brought a
measure of justice to the people of Sierra Leone, and helped to cement the foun-
dation on which reconciliation can proceed’ (Kerry 2013).

Not only is there a fundamental dearth of empirical evidence to support claims
that courts can promote reconciliation, but the very issue of whether they do in
fact aid the process remains crucially under-explored. The purpose of this research,
therefore, is precisely to address this particular impact gap. Focusing on the
ICTY, it seeks to establish whether the Tribunal has contributed to inter-ethnic
reconciliation in the former Yugoslavia.® While it is important to acknowledge

3 Explaining why post-apartheid South Africa opted for a truth and reconciliation commission
(TRC) rather than extensive criminal trials, for example, the TRC’s former chairman, Archbishop
Desmond Tutu, has underlined that, ‘We have had to balance the requirements of justice,
accountability, stability, peace and reconciliation. We could very well have had retributive justice,
and had a South Africa lying in ashes — a truly Pyrrhic victory if ever there was one’ (1999: 27).

4 The ICTR’s mandate also refers to reconciliation.

5 As this research is about international courts, it does not focus on local courts in the former
Yugoslavia which are now conducting their own war crimes trials. These trials are significant
in their own right and an important topic for future research,



