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PREFACE

On September 27th-29th 1922, a Colloquium on the [Mew lauw
of the Sea was convened in Athens under the auspices of the
Pantins School of Political Science. The Colloguium was
intended to analyse some of the aspects of the lengal regime
emeraing out of the Third United Nations Conference on the
Law of the Sea. Its oroanisers had hoped that it would
coincide with the historical event of a successful termination
of the works of that Conference; their hope was fulfilled.
Therefore, the Athens Colloquium has been, as far as we know,
the first international scientific natherine on the lMew Lau
of the Sea which followed the =2doption of the new Convention
and the works of which were based on the final text of the
Convention and on the proceedings of the already completed

Conference.

The papers which are published in this volume constitute
the main bulk of the reports presented at the Athens Col-
loquium., In fact, only one main report (presented hv [r.

Th. Katsoufros on the strainht baselines) and three uritten
interventions (by Messrs. S. Perrakis, P.S5tancos and G.
Timagenis) are not published “ere for purely technical reasons.
All the other renorts ~re reprodiced in the followinn pages,
duly improved by their authors or by the editors for the

purposes of this publication.

It should be stressed that the original reporfs which
were presented at the Athens Colloquium were based on events
and lenal situations which had preceded or folloued the
adoption of the new Convention but which had occurred before
its eventual signing in Montego Say on December 10th, 1982.*
Given that a number of events or lecal situations were pro-
duced after the first drafting of the reports or even after
the termination of the Athens Colloguium influencing certain
reports in their substance (e.g. the papers by Messrs. Broun
and Vignes), the latter were partly redrafted and adjusted
to the new realities. HHowever, in regard to those reports

the contents of which uwere not outdated hy the signinc of the
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Convention or by some other major events, no attenpt uass

made tn 2lion them with the situations which fellouwed their

first nublic asppearance.

Je should also stress thet the structure of the hook

n into four narts ~nd the senuence of the
reports-- follous the structure of the Collonuium: T1%t heains
with the 2nalvses on the Thircd United i'ations Conference on
the Law of %the Sea and its works 3 it then nroceeds
to examine three nf the hasic families of lenal rules which
are established by the neu Convention on the Lauw of the Sea:
The family of the rules on sovereinnty and juriscicticn over
the areas which are adjacernt to the cozsts of Strtes the

family of the rules on the intermational

;3 =nd, finally,; the family ef the r''les uhich refer %o

he settlement of disputes prervided for v the Conventinn,
thout sayine that the mnature of this pubhlication,
unich is, essentizllv, a compilation of peners, does not
a2llou 2 svstermatic =2nd exhausiive apprcach to all %(%e abagve
~uestions but simply » moronraphic coverace of the main
noints and nroblers under consider~ation. ['oreover, a certain
overlapninn of the various reports could not have teen
avoided. !'nwever, the editors have made every possihble

effort to minimize overlappino ard redundan® repetitions.

It would he almost impossihle to thank 211 those who
have contrihuted hoth to the realis e Athens

ation of th
Colloguium Aand to the publication of its works. e would

like to thank in particular the freek Ministrv of Foreinn
Affeairs and the [Ministry of Cu:lture and Sciences, the Com-
mercial Rank of Greece and the Greek Tourist Ornanisation
for both their material and morzl sunnort. We would also
like to thank our collaborators who laboriously coped with
the needs of the nroanisation of the Collocguium and, more
particularly, (lessrs. G. Tsaltas, 5. Perrakis, P. Stancos,
le Ioannou and Mrs.lie Katsiyannis; also, the presidents of
the sessions, Professors G. Tenekides, R.-J. Dupuy, K. Iocan-

nou, L. Caflisch and Ambassador Evensen, who contributed by
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their dexteroius presidencies to the eventual success of the
Colloguium; lirs. Rozakis who prepared the Index and lirs.
Christoforidou who patierntly typed the proofs. Finally, we
would like to tiank the MNorth-Holland Publishing Company and
fire Michielsen and his staff for helping us puhblish these

reports.

Christos L. Rozakis

Constantine A. Stephanou

Athens, June 1983

K3
%

The United Nations Convention on the Law of the Sea,
concluded at Montego Day on December 10, 1982, was signed
on behalf of 117 States and tuo other entities. The Final
Act of the UNCLOS III was signed on behalf of 140 States
and nine other entities. See 21 I.L.M. (1982), p. 1477.

vii
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The list contzins only a limited number of abbreviations which
recurrently appear throughout the hook. Individual papers
also contain a number of ahbreviations used by their authors

for the purposes of their contribution.

(The) Common !eritare (The) Common !leritane of [Mankind

(The) Conventinn (The) Third United ilations Conven-
tion on the Lau of the Sea (Done
at fontego Ray, December 10, 1292).
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Document A/CONF.52/122, 7 October

Jegg
E «C.s Ris European Court Report
EoEeCe European Economic Community
EobEats Exclusive Economic Zone
1oCuds Internationel Court of Justice
IelLaCo Internaticnal Law Commission
T.L.Me International Legal Materials
ITLES International Tribunal for the Lauw
of the Sea
N} O0fficial Journal of the European

Communities

NATO Morth Atlantic Treaty Orcanization

PCI3 Permanent Court of International
Justice

UeMe United Mations Oroanization

unNCLOS T (The) First United Mations Confe-

rence on the Lau of the Sea (1958)



List of Abbreviations

UNCLES IIT (The) Third United !'ations Conferen-

ce on the Law of the Sea (1973 -
1982)

UNITAR United Metions Institute for Train-

ino and Research



TABLE OF COHTENTS

PREFACE
TABLE OF COMTERTS
LIST OF ASBREVIATIONMS

INTRODUCTIOM

by ticholas Valticos

PART OUE
THE THIRD UMITED NATIONS CONFERENCE ONM THE LAY OF
HE SEA

The Third Conference on the Law of the Sea in a
Mistorical Perspective

by Constantine A. Stavropoulos

The Way of flegotiatino at the Third United Nations
Conference on the Law of the Sea

by Giusepne Rarile

The Impact of the Third United iations Conference on
the Law of the Sea on Customary Lau

by Budislav Vukas

PART TWO
S50VEREIGNTY AD JURISDICTION IN THE 1982 CONVENTION
ON THE LAW OF THE SEA

Straits Used for International iavigation and the
New Law of the Sea

by Grigoris Tsaltas and Yannis Lacatzis

The Conticuous Zone, Today and Tomorrow

by Constantine Economides

The Problem of Access to the European Economic
Community's Fishing Zone as the Cornerstone for
the Adoption of a Common Fisheries Policy

by Daniel Vignes

Some Preliminary Remarks on Equity in the 1982
Convention on the Law of the Sea

by Krateros M. Ioannou

11

21

33

55

69

83

97



Table of Contents

The Delimitation of Exclusive Economic Zones and
Continental 3helves as Hichlichted by the
Internaztional Court of Justice

ov Jens Evensen

Comnromisers of States Tnterests and their
Repercussions Upon the Rules on the Delimitation
of the Continental Shelf: From the Truman
Proclamation to the 1922 Convention on the Lau
of the 3ea

by Christos L. Rozakis

PART_THREE
THTERMATIDNAL MARITIME AREAS T THE 1932
CONYENTION OF THE LAWY OF THE SEA

The Peaceful Use of the International [faritime
Areas

v - . e
by Jean - Pierre Queneudec

The Motion of Common !teritzqe of Mankind Apnlied
to the Se=bed

by René - Jean Dupuy

Deep=-Sea [iininno : The Conseqguences of Failure
to Agree at UMCLOS IIT

by E.D. Broun

A European Perception of the Attitude of the United
States at the Fimal Stape of UNCLOS III with Respect

to the Exploitation of the Deep Seabed

by Constantine A. Stephanou

PART FOUR

THE SETTLEMENT OF DISPUTES IN THE 19832 CONVEMTION

ON THE LAWY OF THE SEA

Dispute Settlement in the 1982 United Nations
Convention on the Law of the Sea

by Y. Riphagen

107

187

199

209

299

2719

281



Table of Contents
The Settlement of Disputes Relating to Activities

in the International Seated Area

by Lueiws C. Caflisch

Index

&
2
(@]

345



The New Law of the Sea
C.L. Rozakis and C.A. Stephanou (eds.)
© Elsevier Science Publishers B.V. (North-Holland), 1983

INTRODUCTION

Nicholas Valticos
Secretary General

Institute of Internatioral Lauw

Like History, international law is presently experien-
cing an acceleration. And the evolution that carries it along,
at times forging ahead and at times drawing bacK, tends to
modify its nature appreciably; or, rather, to render its
nature more complex, since, along with traditional lau govern-
ing relations betueen States, we see progressively developing
an international institutional law which aims, at least in
pnrinciple, at protecting the fundamental rights of peoples

and individuals, the fate and the future of humanity.

Land, sea, and space, 2ll three of these elements, have
been affected by this trend to varying degrees. Several
reasons seem to contribute to that: man's technological pro-
gress which brings the universe closer to his reach, require-
ments of justice which are felt more strongly by modern
societies, and the voice of the less developed countries
which gets more and more audible. The individual, at the
foot of the ladder; the most deprived countries, at the state
level; and humanity itself, at the top of the structure, are
nradually being attended to by international law. To use a
greek word that has been used a lot in recent years, the
dialogues are multiplying: the North-=-South dialoque, the
dialogue between the State and the individual which continues
unceasingly, and also another dialogue that has recently
emerged, i.e. that between States and humanity, or, to be
more precise, the organised international community. It is
this last dialogue which, to a large extent, has marked the
renewing of the law of the sea. As Professor (Quéneudec uwrote,

in fact, some ten years ago, we are witnessing extensive
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challengino in the domain of the law of the sea. Although
this body of law is a part of international law, since it con=
cerns communications among States and affects international
relations, it is also of a very particular character because of
its specific object, the sea, the operations that take place

in it, and the rules that govern its appropriation.

Not so lono ago the term appropriation would have seemed
strange, since it referred to an entity whose major part uas

still considered as res nullius or res communis and whose

freedom was supported by Grotius in a2 controversy that has
remained famous. It is ironic to note, while on the subject,
that the reason he gave uwas that the sea enjoyed such a great
richness that it would suffice for all the uses that people
wished to make of it, whether they wanted to draw water from
it, or fish in it, or navigate on it. He could not foresee,
in his time, 0il, the nodules, or the pollution of the seas

and its disastrous consequences.

Developments in recent years have enhanced the importance
of the law of the sea. Not so much because of the immensity
of maritime spaces which is such that we could say that Land
should rather be called the Sea, if one were to reason from
the point of view of its surface only - or if Man uyere fish.
In fact, the immensity of the oceans though it has aluvays
existed, has been perceived only at a relatively recent point
in time. The significance of the law of the sea has been
increased by essentially two factors on the one hand, techno-
logical progress, which has permitted FMan to gradually master
navigation, to extend his dominion over the vast ocean spaces
and to intensify the exploration of its depths; on the other
hand, there was the feeling, - and its effect has been
decisive =~ that the sea has ceased to be only the great path
of communnication open to navigators, merchants and fishermen.
In our times men do not strive to find the "fabulous metal",
beyond familiar seas and horizons. It is vertically, down in
the unfathomable depths, that the riches are nouw being search-
ed for. Moreover, it is beyond the territorial sea, in its

traditional sense, that coastal States are trying to get hold
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of additional natural resources. These neuw factors have led
to conflicts of interests as well as to a shake-up of tradi-

tional values and reconnized normse.

All this is now well known of course, and I would, indeed,
have scruples about repeating it, but it is well to begin
by reminding ourselves of certain essential features of the
great turn that the lauw of the sea has recently taken.
Because it is, in fact, a question of a great turn and, indeed,
of a profound mutation. A mutation that has taken place after
a great effort for compromise between opposing positions. The
traditional upholders of the freedom of navigation were oppos-
ed by the supporters of the appropriation of resources and the
riches of the co-called Common Heritage of [Mankind. The inter-
ests of coastal States, in favour of an increased individual
appropriation of these resources diverged from those of States
that advocated a large collective appropriation of the sea-bed.
The supporters of an international administration of the sea-
bed were opposed by countries, such as the United States wish-
ing that at least parts of the areas involved would be reserv-
ed for free enterprise. In short, it was in a large range of
matters - one must not forget pollution, scientific research,
and transfer of technology - that differing interests put
industrialised countries, coastal countries, and developing
countries into opposing camps. The oceans uere being subject-
ed to partitioninc, to use the rather strong term employed by

Professor Rene-Jean Dupuye.

This is the context - simplified here in the extreme -
within which the Third United flations Conference on the Lauw of
the Sea took place; a conference the result of which, viewed
as a whole, is of considerable importance. The Conference,
in accordance with its mandate from the General Assembly, has
adopted a convention which covers, practically, all aspects of
the uses and the resources of the sea. By bringing into play
an original approach to negotiating and draftinc, it has not
only codified the existing international law, but it has also
profoundly modified long accepted facts by introducing novel

concepts and equilibria.
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We are all familiar with the basic features of the

Convention. First of all, the territorial sea may not exceed

12 nautical miles, while foreign ships navigating in it enjoy

the right of "innocent passane®. The Exclusive Economic Zone,

a new concept, extends to 200 nautical miles over which
coastal States have sovereicn rights as far as natural
resources and certain economic activities are concerned, while
the other States enjoy the freedom of navigation and land-
locked States - together with certain other States - are
authorised to participate in the exploitation of a part of

the zone's fisheries, when a coastal State is not itself
capable of fully exploiting them. Together with this economic
concept of the exclusive zone there subsists the partly neo-

logical concept of the continental shelf over which coastal

States exercise sovereion rights with a view to its explora=
tion and exploitation, without the legal status of superjacent
waters being affected by such exploration and exploitation
rights. The continental shelf, houwever, has now been re-
defined to measure horizontally at least 200 miles from the
coast, with the possibility of extending up to 350 miles and

even, more, under certain circumstances.

At the same time, all States benefit from long-standing
freedoms with regard to navigation, overflight, scientific
research, and fishing in the high seas, while they are obliged
to take measures for the conservation and management of biolo-
gical resources. [loreoveryspecific provisions apply to the

so-called enclosed and semi-enclosed seas. Ffurthermore,

Land-locked States are acknowledged the right of access to

and from the sea, as well as freedom of transit passage across
the territory of interceding States.

The most impressive of the innovations brought about by
the Convention appears to be the provision proclaiming the
resources of the International Sea-bed Area to constitute
the Common Heritage of Mankind and the rules inplementing
this principle. The whole issue was the most difficult to
resolve during the negotiations.Developing countries support-

ed an autonomous operating system, based on the Enterprise,
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i.e. the operating arm of the Authority which would exploit

the resources itself, while on the hand, most industrialised
States were in favour of a contractual system, which would
limit itself to the issuing of permits. After a lot of wrangl=-
ing and jarring, only an attempt -one could say - at an approach
was accomplished; no globzl consensus was ever reached. The
definitive text of the Convention establishes a kind of paral-
lel system, quite complex certainly, for the exploration and
the exploitation of the Area. All future activities in the
Area will be supervised by the International Sea-bed Authority
which will be in a position to carry out its own mining opera=
tions through its operating arm, the Enterprise, as well as

to siaon contracts with private and public entities for the

purpose of exploitation of the Area's resources.,

The Convention also provides that States are obliged to

put into effect means for preventino the pollution of the

marine environment. It also covers activities pertaining to

marine scientific research. The Convention also stipulates

that States should promote the development and the transfer

of marine technology. Finally, it provides for various means

of peaceful settlement of disputes concerning the interpre-

tation or application of the Convention.

It is, perhaps, understandable that a text of such
importance which deals with complex issues, where opposition
was so intense did not fipally cover in axtenso all
the subject matters (I am thinking, among other things, with
reqgret, of the rules concerning the exploitation of the sea-
bed) and did not fully satisfy all interested parties. The
need for compromise has at times resulted in more or less
scissored wordings or general formulas which may lead to
conflicts, as well as to provisions that may not aluays be
found to be the most succesful. Several States, therefore,
may not be pleased with this or that solution, especially
with regard to the balance between freedom and regqulation,
between individual appropriation and collective appropriation
and ~lso with regard to the conditions and rules of the sy-

stem of exploration and the exploitation of the International
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Sea-bed Area.

Nevertheless, no one could dispute the importance of the
work that has been accomplished or, even less,the greatness of
the concept of the Common Heritage of [Mankind which has been
incorporated in the Law of the Sea. Thus to reach beyond the
realm of the lau of the sea, general international law has
made a new, important step towards what Wilfred Jenks, has
called, since 1958, "the Common Law of Mankind?. Naturally,
such a statement should not be accompanied by too many il-
lusions and should be made with a clear view of the contra-
dictions and conflicts which are dividing the international
community at present. Is it not, after all, individual ap-
propriation by coastal States that occupies the largest part

of the final text of the Convention?

We have pointed out the importance of the work that has
been accomplished, as well as its limitations. We have indica-
ted that the objective, which was to come up with a convention
adopted by consensus, has not been achieved and it was finally
by a formal vote that the text was adopted.And although a vast
majority, voted in favour i.e. 130 to 4, with 17 abstentions,
we cannot underestimate the fact that the United States was
among those four countries that voted against and that certain
important countries of lWestern Europe, as well as the socia-
list countries of Eastern Europe, were amono those that
abstained. What then, under such circumstances, can be the
future of this Convention, which took so much effort and
negotiating to be adopted and what can its real influence be
on the development of the law of the sea? This is a question
that one has the right and indeed, the duty, to ask. O0On the
30th of last April, in his concluding speech,fMr. Koh, Chairman
of the Conference expressed the wish that the various States,
realising the importance of the Convention,would sign and
ratify it, even if their delegations had voted against it or
had abstained. The Convention will enter into force 12
months from the date that the olth ratification or accession
has been submitted.



