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AEBEH B EFE/R - it (Carl Schmitt, 1888—1985) WIEZEK
RaMER,

AR BERARRE AR R, RUEFME 20 HEBEE
20, BARWMANAREFMBIGBARZ —,0 mHRFE Nk
Fext B E XS 20 LR MEECHRRE B b R EBUH B A K E &
Ko i v I 6 S AL 69 A% L3R 22 0 912 W LA B Oh i DR fE L 55 ) L BT 4R it Y
AR, BREARBEOSE, ¥ THSWERXZSNER, ~dtE
PLIGE., BHEX, B %, B8E%. %, BRFREZ. B
BOAE B ST EMITHE = A NEmE 58 X

HEHMREHAAN T LREFTRTOXNRLS, REFHFEN

@ MKFER-CMAEFNNEE, REEFROFLR: “ABRNE-IEER", “RT
EXE”, BEM “‘RABEXE", “BREHEXE", “REEXE", “0HENE
T, “MANERE”, “BEEXFEEEMAEIRBREENOAN" (FRFE), Hig
 “BA¥REBERRLAN” (MEBRE), ‘WSEEFHRELHFBEMOLEE” ((EZREE
CHE), 1997 457 A 11 H) . See Julien Freund. “Schmitt’s Political thought” , Telos, No. 102
(Winter.1995) , pp. 11—42; see Beter C, Caldwell. . “Controversies over Cosl Schuiit; ARioview
of Recent Literature,” The Journal of Modern History, Jun.2005, 77, 2. pp.357—387, at357,
3837. WS W (] BH—4%/RH - K (BRAOLR: REKMBEFPHRKR - XK,
TKZE, RBEHEE, BE DAL 2006 ERR, HIE; XA (ARAREBA—AEEZX
REKFESIE) , 4t 4t 2005 40, %10 7T,
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BE AT RER . EEERET, BRMNEEF ST KA AT
BREERE . AR BERAFEM, ALY 1k 3R & /M AU M KUK 8
RIEY, BRI B RA RAH 54505, XBE—HR.O

“9 117 BAPMEXFE—ITHK. X—FHANERERL LMW
H R FHe ERNERSESG, EXXRESHARM™4E T Z2m K
WM, “9 11" BHRZEXRERIHH “RBEF" FHES
RXE—N—BEIR. BRTESE. BRY. BRXREFOEL%
B [ B S0l T B R, HFROVBUE R SR RFAXRESTRNELR
B2 R “9-11" MRXTFEANABEHNERZ ST, FEAH
MEBRHK:Q —RIEMELELINER, BEREFE¥XENEES

@ Ferejohn, John and Pasquale Pasquino. “The law of the exception: A typology of emer-
gency powers” , International Journal of Constitutional Law, Vol.2, No.2, 2004, pp.210—39,
at 210; The Editors. I. CON, Vol. 2, Num. 2, 2004, pp. 207—209, at 207; William E.
Scheuerman. “Emergency powers,” Annual Review of Law and Social Science, Vol. 2, 2006,
pp: 257—217 , at 257.

@ Oren Gross and Fionnuala Ni Aolain, Law in Times of Crisis;: Emergency Powers in Theory
and Practice, Cambridge: Cambridge University Press. (2006), pp. 1. Scheuerman, William E.
“Emergency Powers and the Rule of Law After 9/11” , Journal of Political Philosophy, Vol. 14,
No.1, 2006, pp.61—84, at6l. ’

® BF7A&E1989 4, 35M/K (Jules Lobel) M\EER K AN S EEMXRHER R AT
K> A4 E X (Absolutist) | #AXF £ X (Relativist) #1H H E X (Liberal) =FhfEZE
R, See Jules Lobel. “Emergency Power and the Decline of Liberalism” , The Yale Law Journal,
Vol. 98, No.7. (May, 1989), pp. 1385—1433, at 1386—1392; X—RI X ERH¥FHF
FPETEEYW, ZEFFNRMULS, OFLRNREBHRBFXHERF/RKE (William E.
Scheuerman) ¥ /5 “9 - 11" WA ERE S LR 4 HEEMAN E XX ( Constitutional
relativism) . il Z:# X ( Common law emergency oversight) . ¥ 4hE &K ( Extralegal e-
mergency power) ML R F X #E K ( Emergency legal formalism) , See William E. Scheuer-
man. “Emergency powers” , Annual Review of Law and Social Science, Vol.2, 2006, pp.257—
2717 BB —-RXEER, S50 FNEENS AR EER E LFE (democratic formalist)
MEHEXNEBEEES¥#E (liberal common lawyer) B K REE, See William E Scheuerman.
& Emergency powers and the Rule of Law After 9/11”, Journal of Political Philosophy, Vol. 14,
No.1, 2006. pp.61—84, at 74—75; BR ik KEH M P # (Oren Gross) N T3k K% H
# 3, (Business as Usual model) . #AiE4E 3, (models of Accommodation) , ¥#MEFL (the Extra-le-
gal measures model) See Oren Gross and Fionnuala Ni Aolain. Law in Times of Crisis: Emergency Powers
in Theory and Practice. (Cambridge; Cambridge University Press, 2006), pp.9—14. (¥ T i)
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BUARIH 2 BB - P38 (Bruce Ackerman) B FEEANRAY;
“RABMEXESNER, WERABRFEERBEZRML - BB H
(Oren Gross) RFEMRFEAY,

R E LRSI FE AL THMP 55 M8 E B E T e
SRR ESNNERERSLRAER, FRKELEIFLEEEE
BRENEZSIRENNFZZXEELRTER, BPRELEIMANE
BEE . FREHZAIENMKIERRAR SEH I NBEE, DS
A EAE B BERINERRERBE IERSEP LARAAZ
Hi.®

B SR SR ) SRR 5T LA SR B9 R BT 98 AR R AR A
w, AAARZEENEERAERE, AFZHERHEREAR ML
WM SMER, M@, BRSNSk H RSP 3t LE

(BEETE) ERENFE, MERZRZREHBZE S ZN (David Denzenhaus) # R 4
MERIL I FEFARFERAKR, RIS RE: BR2RAESE (The Emergency Constitu-
tion) . HAMEX (the Extra-legal measures model) , 37 483X ( The Legislative Model) =¥,
See David Denzenhaus. “state of Exception”, in Robert E Goodin, Philip Pettit, and Thomas
Pogge, eds. , A companion to Contemporary political phyilosophy. ( Oxford: Blackwell’'s, 2007 ),
PRFEFFTERMNEZNAENERZESPCEEERHATUSEG, ERHEGEESHA, B
EMEEMESHIXFAUALEHEESATRNFAABRE WAL EKGEEN, EL
WEHBRYE, gL RREHERESMERERMOTLWE., ETiH, AHUWNE
HEARNAEREYSNWERESNERERTIEIN S AN ENSBEH EXFHIRIEK,
LREHRU S BARRZL, FREEERANEIBWN .

@D See Bruce Ackerman. “ The Emergency Constitution”, Yale Law Journal. Vol. 113,
2004, pp.1029—1091; Bruce Ackerman. Before the Next Attack:; Preserving Civil Liberties in an
Age of Terrorism. (New Haven: Yale University Press. 2006) ; John P. McCormick. The dilemmas
of dictatorship: Carl Schmitt and constitutional emergency powers. pp. 217—251, in D. Dyzenhaus
(ed) s Law as Politics: Carl Schmitt’s Critique of Liberalism. ( Durham; Duke University Press,
1998. ) ; Gabriel L. Negretto and Jose Antonio Rivera. “Liberalism and emergency powers in Latin
America: reflections on Carl Schmitt and the theory of constitutional Dictatorship” , Cardozo Law Re-
view, 21, 2000, pp. 1797—1824; Andrew Arato. “The Bush tribunals and the specter of dicta-
torship” , Constellations, 9, 2002, pp.457—476; Kim Scheppele. “Law in a time of emergen-
cy: states of exception and the temptations of 9/11” , University of Pennsylvania Journal of Constitu-
tional Law, 6, 2004, pp.1—75. ; John Ferejohn and Pasquale Pasquino. “The law of the excep-
tion: A typology of emergency powers” , International Journal of Constitutional Law, Vol.2, No.

2, 2004, pp.210—239.
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BMEARRFESE, BN, X—HRLEK, BESIRET, WRARXE
RAEEMNTRIFERSA{BFRLER, BT BRERAEE
EREBF, ELRBULIMTSI SRBNN 5S4 EREYL, BHEFFH
“AR” (TBLR, W&, #k, TEAR, BFRH&%) WER
WEFTEEE L RE (FTRBHENE, MR, M, WREIEY, HiL
5. 8%, UHKEFEELERN. REN, HEHWENER
734 45 09 F B T T BB -5 B SMT 3 BURA 5 A 70 R 0 38 R 18
HE R EEATE, A BEEREUR AT A R R S R 2 AU A Z R
B, REFEBESEBRZEHK D

SZMSENRERNESFERRE, —MEBRMARE, MK
FHERRZSNELR-IMEATNBE, LFE—2ERS L RE
KR HERRESOEIE, ARFRELE N HESHR B %A BE R
RS ARMZEIRAKESE, WA G5 PER, o E LT i
KIFRH AP, R, LFSS5RFHNEERUMIFRE2EZ T
KiFESHATRMEE, EATESBHKIFERNSER, WA K
AKERSNBLHNER . i, EEAN, EEHX—FE, HI
FEKAF, EHEM . EMEARATHERESNEL, RRI—F8
T2,

MERFFAMLIEE “BIRTRo#8A” MiEHmAeEEL 5558

® See Oren Gross. “Chaos and Rules: Should Responses to Violent Crises Always Be Consti-
tutional7” The Yale Law Journal, Vol. 112, 2003 ; Oren Gross. “The Normless and Exceptionless
Exception; Carl Schmitt’s Theory of Emergency Powers and the ‘ Norm-Exception Dichotomy,” 21
Cardozo L. Rev. (2000) ; Oren Gross and Fionnuala Ni Aolain. Law in Times of Crisis; Emergency
Powers in Theory and Practice ( Cambridge: Cambridge University Press, 2006 ); Oren Gross.
“Stability and flexibility: a Dicey business” , in Victor V. Ramraj, Michael Hor and Kent Roach. ,
ed. , Global anti-terrorism law and policy. ( Cambridge: Cambridge University Press, 2005) ; Pos-
ner Richard A. Not a Suicide Pact; The Constitution in a Time of National Emergency. (Oxford: Ox-
ford University Press, 2006).

@ William E. Scheuerman. “Emergency Powers and the Rule of Law After9/11” , The Jour-
nal of Political Philosophy, Vol. 14, No.1, 2006, pp.61—84, at 61—62; David Dyzenhaus.
The constitution of law : legality in a time of emergency. ( Cambridge; New York: Cambridge Uni-
versity Press,’ 2006), p.40.
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ANAMEBELREQ EX PSS REXEZRS, EFE-KHRLARK
FHHALSEETRT, RN EFIKE: LB -MTERH
FEMBTERMEGIIMRE, DARTABEEUAZARSR
FEAR S, BIARMAH . %G, BENESEHRESAERANL ZH
MR, 52, AU ESRES, BEXTEAZEMAR S RE
WESSN, BNERARURTBEGNMY5HFEE; BEHRER
wEETEN T FISMBE R, B A EREREXRE—MES, BE
AT BUR B Bt 3 BRI B A A0 IR B SUER AR L BOO AR AE @ MG A
BURRsh “RBERF" MRAT KBRS i 807 2 A% ZUHPE O 3R
EBENBRAEERKXMARY “WR” 5 “HAR” MEUEFH, i
A B Bk R T IR 1 @

mEprR, AR ENHERFR PSRt ECEE, Bl E
NHEBHBATREEE. BRITAR, X— B 55X KR 6 BUA % 24
WHEBFE VMR, MRS EIINE (BaEE) REMHBUL
EERERIBIAEFR R, Bk, [F2IMKR A 52— & E K
Rt T RERR 2. BT, ABMBERET, KEEETEHRKLIT,
W, BB RSACGERAEM L, BELRIPEELEHERN
REBRES, BrHERNAR SR, M A E R KR Pk R

@ [#8] \ER: (X, BEFHSES (BAHHRE)), EXEE, RER (BE
BOXHE . MR SMIAEITHT) . RMEVK. EREFIFE, £ H R 2008 ig, %11 I,

@ (%] BRE - X%, FK - EHRAEER: (FERERBREER2SE) (BT
M), XPIERVE, o BBk KR 2002 kR, 55735 W,

® ALEEEN, MAXBHX—-—FHK-—HELZTBAEEME, Lik#HmgAd,
“WFREHMHERFNEEERRE, BREE-HERE ‘FULAE2RE WLE. 1]
REABHEXKRZBEHBEFARLBCSHEA, AAX ‘FISREVESR EIHNHBEE
ERERMBR", 20 [(#] %K - ki (ERMLOR: RERMHEEHHF
K- HEKAE), KB, BBEFEIE, BTEHARHE 2006 R, 5 266 W,

@ FE%§7% (Christopher Kutz) W&, it 4RMTBR NN ERBERERAH —F
5HARMBOSELHASHHECE; SHXE—F, IXKEERZLTIRENHELT
FE -MERERBIN S, See Christopher Kutz. “ Torture, Necessity and Existential Poli-
tics” , California Law Review, Vol.95, 2007, pp.235—276, at 238, pp. 271—272.
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RAt—BATRERE R . BRAKY, AHHRTHEAFERESNERE
RETUTHEEIFEE

B, AHUN, “FISME7 (RIEER) MK SR
HSEEKENDERENBELEHRES ., 2R 5XE.0 HEXER 20
HLEEBREREL EREFUNAY. XERA-XF5HE, ~H
ML E S HBRMRASIE, B K R X 0 B BRI, &
NAFHERFFRATDBHAMEAN, WA LE RN 23D BB
BIE: AROANERFREANEEBR., RREXE., RTE

O XRTEMBHAFHAZFERAXE, AARNEE, TEAUTILFEMARA:
(1) BRI S, SREHNIEHEERFHILG. LinEEH KEKY¥ (University
Freiburg) K9 #5 27 (Emst-wolfgang Bockenforde) ##2IA N BIA Y HE & 2 20 A7 Bl K 4% JE 35
LAY, see Emst-wolfgang Bockenforde. “The Concept of Political: A Key to Understanding
Carl Schmitt’s Constitutional Theory” , in David Dyzenhaus, ed., Law as politics; Carl Schmitt’s
critique of liberalism. ( Durham: Duke University Press, 1998), pp.37—55; B BRE A
NEEBESRERSFREEFORAE, SLKEEE GERXSENBRES R R E),
(BUR B M) 2010 £58 1 §; (2) ¥, William E. Scheuerman A\ B AR EBRIA
FEMHERAKFREPEB UM, See William E. Scheuerman Carl Schmitt: the end of law.
(Lanham, Md: Rowman & Littlefield, 1999), p.2; ki@ REMMKSEBHXROE
YEi&E : Peter C. Caldwell. Popular Sovereignty and the Crisis of German Constitutional Law: The
Theory and Practice of Weimar Constitutionalism. ( Durham, N. C.: Duke University Press,
1997) ; David Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen and Hermann Hell-
er in Weimar. ( Oxford; Clarendon Press, 1997). (3) HIAHH#HZF, NXTMAEMRIEZNTE
RERBREMTR, HE (REMIE) M (W52 FMEL0RE—RRFHERS
B4 57 307 O FE ) T 3 B BL Xt KR B BUARL MBI B A A AR B TR R R AR T A Y
KK, TTEHRT —MHEKERN “BUARME" ME, BREFRDREFH
WAE, ANMERAEEBERFEASHTIHETEMNREE. (4) R, READE
HEREMESRTH (EXFETEREKHRI . RIBOAEIEAR), ixHhiES,
“HE A EARGRAN FEBEERSHESE (RHEBMBEHEXHHA) EEER",
B0 [£] 48 - EEKE (HKEXN BB EXCHHHA) , HRERKF, £H bt 2005 4
R, B2 W, (5) MEMFEE (the tyranny of values) , ¥FFIHEME (Paul Gottfried) ELiIAA
MR ENEBRNEREL FRMGEHEXMEAERERNRE, See Paul Gottfried.
Thinkers of Our Time: Carl Schmitt. (London: The Clardge Press, 1990), p.57. RE FLiR¥#&
MEMEZAH NS RE, BXEA FREKFENIREELEZ W EREX
REAE®L, NTBRLARKE—SMREER. FBNBII S A EREERTHE
R EE A, 4T AR K R BUA B IS A T AE.
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iw, BRE—NERSIHKE, 2RMELF.C TX (XMER
W) HBHE—ERREFNFL. HTHRRFEIE—-IAY, FESF
BEXRIER, BMBERAHLGEYE, MEWRANARRE, BB
MAZBP B EAMIFHRAER R — P R RO S ENLEE, EHIN
H, HE—TBEANY, ERASHEMBREN R, EREBEEA A
ApkE S5 BALHWAERME, SHABMERSUAETHEEREA
R RE R T RET T S5

MHERFFAEE THHENPMENILETERE, 2T, Bil. &
il B, FEaFu LR RLEMEAR ., BEAE, HBBETEL
FHRIIZR., “BiELEA" REWEE.? Hit, YNHABRECYH T
BRXAFEEAAADEELSE 48 FXTEANWMEREHHF
AeF “BISMRE”, FFERFFHIERRI X, FEEVLAEE, a3
MEESAEGARME R THDERE 48 £EFE 1920 F3 AWFF
RN 1923 4 11 AWAFHOEEERS.© ERBEMEMN 14 £
B, MIEELE 48 Ku9JE FIWEGE T 250 K, © M eI B i

@ [E] %78 - FEBKR: (RTFRR - KRR 8RR BEBIER), X
ORER, RFLKRESR: (ARMENZTRE), ERMME K H R 2008 £k, $
140 71, See also Peter C. Caldwell. “ Controversies over Carl Schmitt: ARieview of Recent Litera-
ture” , The Journal of Modern History, 77 (Jun.2005), pp.357—387, at387.

@ WAMREL., RAL%F, SMEHERBUHERM 5% — R F ARG 885X
S, ‘A7 REEEAEOTRIRERTIR, 57 2% 6B RIS KX IR A KR
WEKEANREBE, “£” BRHSREERERMLSE, “A” RERSEETER.

® XTHIBEEN A ESL Deutsches Reich, 2R FEE . “BBHANE"., “¥F
(Reich)” (&¥F) . “ABRE" (X/MR) . “EEEFE", F%, FHAX0iFEE,
1B RAET| R H A 38 R 7 SO R 7 IR R

@ See Gabriel L. Negretto and Jose Antonio Aguilar Rivera. “Exception and Emergency Pow-
ers: Liberalism and Emergency Powers In Latin America: Reflections on Carl Schmitt and The Theo-
ry Of Constitutional Dictatorship”, 21 Cardozo L. Rev. (2000), pl797—1823, at 1813.

® Clinton Rossiter. Constitutional dictatorship: crisis government in the modern democracies.

( New Brunswick, N.]J.:. Transaction Publishers, 2002), p.33.
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AERLAEEFETXREK, FEARGOBELHRIERNE, LW
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48 ZWBEMB L, SN —FMLEF NERFHOXEKEE, #
i S B FE 2 v A A AR 4 — B (] B B B R R B X EE R A
WEME. MESHH. FISMRETHERARE, THEXMERR
AEIEAMBRESN, TEMBL ., BEXRENFRNERNE L, .
MEKFFRTE 1912 FREE (ERSAR.: ERLERAERE) BEH
WRETHE SIS R, BE AHKREMRENEE; 1914 £
(BEMMESMIANEL) PRE, MR “AROFE, B
FARBEZMNARAE, RBEGBME EHERERN “BEREH";?
1916 i) (MBESEFRE) —XHRTHE - RKHFRKEKERTEE
FEREBRYRBHN A S BN, ABEIMRXREE; 1921 F£8
(IBEH: NBRENBEHENIIETENHRLF) NBELH
AERRGIIMRE T TBAU M 1922 £ (BURH . EN¥
BiR) RERFFSRFSIPRESESHRARES . HAFUNE
Y, #HEIF B B SRR X B B XA TBEl; 1923 £/ (545
WEHKBERRE) MRESE T (BURKHY) HIBE; 1926 4
B (EABERE 48 FEIMSE—HIBN “MBE” —HIL
ERE) TRESRSTEENR O SAARE; 1926 £ (A%
WAy, ERERFEM (RBEEE) PHRAMTHREP) EX S
ERRN— AT 5 A 5 15 5 ) AL _E 4 AT fE AL e 2 I 7= B4 1 W 1Rl A
1926 4 (IFMEARE (EREHAWE)) MBEKRLEXBHTTHREE
CGEREEWEREANE) —BEEMXTHAMRESEXEH
KEME; 1928 FHBHNBEAESREETEERRWEH (%
BER) BALMNEWTITRAMRESARH . FISMRESER.

@ Clinton Rossiter. Constitutional dictatorship: crisis government in the modern democracies.
( New Brunswick, N.J.: Transaction Publishers, 2002), p.38.

@ [X£] BMEE - FTA: (CChEMITFHUE: RZRBEER, FEEIXAEEHE
Xy, KEFEE, BFEHE 2000 B, 5142 T,
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