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THE RULE OF LAW AT THE NATIONAL AND
INTERNATIONAL LEVELS

This book aims to enhance understanding of the interactions between the
international and national rule of law. It demonstrates that the interna-
tional rule of law is not merely about ensuring national compliance with
international law. International law and institutions (eg, international
human rights treaty-monitoring bodies and human rights courts) respond
to national contestations and show deference to the national rule of law.
While this might come at the expense of the certainty of international
law, it suggests that the international rule of law can allow for flexibility,
national diversity and pluralism.

The essays in this volume are set against the background of increas-
ing conflict between international and national legal norms. Moreover the
book shows that international law and institutions do not always com-
mand blind national obedience to international law, but incorporate a
process of adjustment and deference to national law and policies that are
protected by the rule of law at the national level.

Volume 56 in the series Studies in International Law



Studies in International Law
Recent titles in this series

Integration at the Border: The Dutch Act on Integration Abroad and
International Immigration Law
Karin de Vries

An Equitable Framework for Humanitarian Intervention
Ciaran Burke

Democratic Statehood in International Law: The Emergence of New
States in Post-Cold War Practice
Jure Vidmar

International Law and the Construction of the Liberal Peace
Russell Buchan

The OIC, the UN, and Counter-Terrorism Law-Making: Conflicting or
Cooperative Legal Orders?
Katja Samuel

Statelessness: The Enigma of the International Community
William E Conklin

The Reception of Asylum Seekers under International Law: Between
Sovereignty and Equality
Lieneke Slingenberg

International Law and Child Soldiers
Gus Waschefort

The Contractual Nature of the Optional Clause
Gunnar Torber

Non-State Actors in International Law
Edited by Math Noortmann, August Reinisch and
Cedric Ryngaert

For the complete list of titles in this series, see ‘Studies in International
Law’ link at www.hartpub.co.uk/books/series.asp



Preface and Acknowledgements

The present volume is the result of a multi-year research project spon-
sored by the Hague Institute for the Internationalisation of Law (HiiL),
which aims to explore the processes and consequences of the ‘interna-
tionalisation of the rule of law’. The outcome of the project’s first phase
was published as Michael Ziirn, André Nollkaemper, and Randall
Peerenboom (eds), Rule of Law Dynamics: In an Era of International and
Transnational Governance (Cambridge University Press, 2012). Building on
this first volume, the present volume contains the outcome of the second
phase of the project. Its aim is to identify and assess some of the patterns
and consequences emerging from in the interactions between the national
and international rule of law.

The contributions contained in the present volume were presented origi-
nally in an international seminar in March 2013 hosted by the Hiil. and the
Amsterdam Center for International Law (ACIL). The papers presented
at the international seminar were selected through a rigorous process out
of over 100 submissions which the ACIL had received. The analysis and
argument presented in the present volume also benefited from the dis-
cussions within a research group (called ‘Interfaces”) organised within
the ACIL.

The editors would like to thank the HiilL for supporting the research
project which generated the present volume. In particular, the editors
are grateful for Morly Frishman of the HiiL for his enthusiastic support
in organising the aforementioned seminar and other related events and
in enriching and disseminating the outcomes of the project. The editors
would also like to thank Rosanne van Alebeek, Theresa Reinold, Ingo
Venzke, Michael Ziirn, many other colleagues of the ACIL, and the partici-
pants to the international seminar for their advice and help in the process
of developing the present volume.



List of Contributors

-~

Yvonne Donders is Professor of International Human Rights and Cultural
Diversity at the University of Amsterdam. She is Head of the Department
of International and European Law. She received her PhD from Maastricht
University. Before her current position, she was Executive Director of the
Amsterdam Center for International Law (ACIL) and Programme Spe-
cialist on Economic, Social and Cultural Rights in the Division of Human
Rights at UNESCO's Secretariat in Paris. She is currently member of the
editorial board of the Netherlands Quarterly of Human Rights, member
of the National Commission for UNESCO, member of the Human Rights
Committee of the Advisory Council on International Affairs and member
of the European Expert Network on Culture (EENC).

Shai Dothan is an Associate Professor of International and Public Law
at the University of Copenhagen Faculty of Law affiliated with iCourts.
Previously, he was a Senior Researcher at the Global Trust Project, Tel Aviv
University Faculty of Law and an Adjunct Professor at the Hebrew Uni-
versity of Jerusalem Faculty of Law. He received his PhD, LLM, and LLB
from Tel Aviv University Faculty of Law and has previously been a Post
Doc at the University of Chicago and the Hebrew University. He is the
author of Reputation and Judicial Tactics: A Theory of National and Interna-
tional Courts (Cambridge University Press, 2014).

Jennifer Easterday is a founder and Executive Director of JustPeace Labs.
She previously was a PhD researcher for the “Jus Post Bellum’ project at the
Grotius Centre for International Legal Studies, University of Leiden. She
received her JD from the University of California, Berkeley School of Law
and is a member of the California State Bar. She has worked and consulted
for various international NGOs, including Open Society Justice Initiative,
International Criminal Law Services, and the UC Berkeley War Crimes
Studies Center. She is a co-editor of Jus Post Bellum: Mapping the Normative
Foundations (Oxford University Press, 2014).

Veronika Fikfak is a Fellow and Lecturer at the University of Cambridge
and an ESRC Future Research Leader. She holds a Magister Juris (MJur)
and a DPhil in Public International and Constitutional Law from the Uni-
versity of Oxford. Dr Fikfak previously worked at the International Court
of Justice, the United Nations, the Law Commission of England and Wales,
and the European Court of Human Rights. She is an Associate Member of
the Lauterpacht Centre for International Law and of Cambridge’s Centre



x List of Contributors

for Public Law. Her monograph on the role of domestic courts in rela-
tion to international law is forthcoming with Cambridge University Press
(International and Comparative Law Series, 2016).

Shotaro Hamamoto is a Professor at the Faculty of Law of Kyoto Uni-
versity. His prior academic appointments include teaching positions in
Japan (Professor, Kobe University, 2006-9) and abroad (Professeur invité,
Université Paris I, 2009 and Sciences Po Paris, 2012). He has also served as
an advocate for the Japanese Government in the Whaling in the Antarctic
Case (Australia v Japan, ICJ]) and Hoshinmaru and Tomimaru Cases (Japan
v Russia, ITLOS, 2007). He has served as the Japanese Representative to
the UNCITRAL WGII (Arbitration/Conciliation) (2010-2015) and to the
OECD Investment Committee (2011); as an Expert on the Advisory Group
on Legal Issues, Monitoring Group of the Anti-Doping Convention of the
Council of Europe (2010-2012); and as an Arbitrator on the Japan Sports
Arbitration Agency (2008-).

Machiko Kanetake is an Assistant Professor of Public International Law
at Utrecht University. Machiko received her PhD from Kyoto Univer-
sity, her LLM at the London School of Economics and Political Science
(LSE), and her MA in Law from the University of Sheffield. She was also
appointed a Hauser Visiting Doctoral Researcher (2010-11) of the Global
Fellows Program at New York University (NYU) School of Law, a Visiting
Researcher (2012) of the University of Sydney, a Visiting Fellow (2014-
2015) at the Human Rights Program, Harvard Law School, and a Visiting
Fellow (2015) at the Transnational Law Institute, the Dickson Poon School
of Law, King’s College London.

Hege Elisabeth Kjos is an Assistant Professor at the University of
Amsterdam. She is Deputy General Editor of Arbitration International
(Oxford University Press) and serves on the Board of Reporters for the
Institute for Transnational Arbitration (country reporter for Norway) and
on the Advisory Board of the Brill Research Perspectives: International
Investment Arbitration. She assists in research for arbitrators and experts
in investor-state arbitrations. She was previously employed at the Legal
Department of the World Bank in Washington DC. Dr Kjos holds a Juris
Doctor degree, a Cand Mag degree, and a Bachelor of Arts degree follow-
ing studies in the United States, the Netherlands, France and Norway. She
received her PhD from the University of Amsterdam, and is the author of
the book Applicable Law in Investor-State Arbitration: The Interplay between
National and International Law (Oxford University Press, 2013).

Andrew Legg is a barrister, practising from Essex Court Chambers in
London, with a broad practice in commercial law, public law and inter-
national law. Hé received his DPhil from the University of Oxford, where
he taught law for-four years and lectured on the European Human Rights



List of Contributors xi

Law course. He is the author of The Margin of Appreciation in International
Human Rights Law (Oxford University Press, 2012).

Ji Li is an Associate Professor of Law at Rutgers Law School. He received
his PhD in Political Science from Northwestern University, and his JD
from Yale Law School, where he was an Olin Fellow in Law, Economics
and Public Policy and an editor of the Yale Human Rights and Develop-
ment Law Journal. Before joining the faculty at Rutgers, he worked as an
associate at the New York office of an international law firm, practising
corporate and tax law.

André Nollkaemper is Professor of Public International Law and Director
of the Amsterdam Center for Interrnational Law at the Faculty of Law of
the University of Amsterdam. He is also (external) adviser to the Minister
of Foreign Affairs of the Netherlands, Member of the Permanent Court of
Arbitration, President of the European Society of International Law and
member of the Royal Netherlands Academy of Arts and Sciences of the
Netherlands. Previously, he was a member of the Advisory Commission
on Public International Law of the Netherlands and counsel at Bohler,
attorneys in Amsterdam. His practical experience includes cases before the
European Court on Human Rights, the Special Court for Sierra Leone, the
International Criminal Tribunal for the Former Yugoslavia, the Extraordi-
nary Chambers in the courts of Cambodia, courts of the Netherlands and
consultancy for a variety of international and national organisations.

Birgit Peters is Assistant Professor of Public Law, International Law and
European Law at the Faculty of Law of the University of Rostock. She
holds a PhD from Humboldt-University Berlin, and an LLM from the Uni-
versity of London. Previously, she was a Postdoctoral Fellow and Lecturer
at the Institute for Environmental and Planning Law at the University of
Miinster, at the Centre for European Environmental Law of the University
of Bremen, and at the ‘Should States Ratify Human Rights Conventions?’
Project at the Norwegian Centre for Human Rights, University of Oslo. She
recently edited Constituting Europe: The European Court of Human Rights in
a Global, European and National Context (edited with Andreas Follesdal and
Geir Ulfstein (Cambridge University Press, 2013).

Prabhash Ranjan is an Assistant Professor at the Faculty of Law, South
Asian University, New Delhi. He received his PhD in Law from King's
College London, where he studied with the benefit of a King’s College
London School of Law Doctoral Scholarship. He studied at the School of
Oriental and African Studies (SOAS) and the University College London
(UCL) for an LLM, and passed with distinction as a British Chevening
scholar. Prabhash also holds a BA (Hons) in Economics and an LLB from
the University of Delhi.



xii  List of Contributors

Stephan Schill is Professor of International and Economic Law and
Governance at the Faculty of Law of the University of Amsterdam. He
is Principal Investigator in a European Research Council-funded project
on ‘Transnational Public-Private Arbitration as Global Regulatory Gov-
ernance’. He is admitted to the bar in Germany and New York, has acted
as counsel before the European Court of Human Rights, and is a Member
of the ICSID List of Conciliators. He is the Editor-in-Chief of the Journal of
World Investment and Trade and the author of various books and numerous
articles on international investment law and arbitration.

Mateja Steinbriick PlatiSe is a Senior Research Fellow at the Max Planck
Institute for Comparative Public Law and International Law and previ-
ously a Marie Curie Fellow of the Institute. She is also Lecturer at the Law
Faculty of the University of Heidelberg, where she is teaching on human
rights. Previously, she was appointed as Lecturer at the Law Faculty of the
University of Hamburg and at the Law Faculty of the Catholic University
of Lille. Before joining the Max Planck Institute, she worked for several
years as a Legal Officer at the European Court of Human Rights. Her other
practical experience includes clerkship at the Legal Liaison Office of the
United Nations Office in Geneva. After her Master Studies in international
law at the University of Ljubljana, she obtained her PhD degree from the
same university. She also holds an MJur degree from the University of
Oxford, where she specialised in European and Comparative Law.

Rene Urueiia is Associate Professor and Director of the International Law
Program at the Universidad de Los Andes (Bogota, Colombia). He earned
his doctorate in law at the University of Helsinki (eximia cum laude), and
holds a postgraduate degree in economics from the Universidad de Los
Andes. He has been a research fellow at the Institute of Law and Justice at
New York University, a Docent of the Institute of Global Law and Policy
at Harvard Law School, and a visiting Associate Professor of International
Law at the University of Utah. He has twice served as expert witness
before the Inter-American Court of Human Rights and is the author of No
Citizens Here: Global Subjects and Participation in International Law (Martinus
Nijhoff, 2012).

Vincent Vleugel is a PhD Researcher at the Faculty of Law of the Uni-
versity of Amsterdam. He holds an LLM degree in Public International
Law from the University of Amsterdam, and an MSc degree in Interna-
tional Business-from Tilburg University. He previously worked as a policy
officer at the Human Rights Department of the Dutch Ministry of Foreign
Affairs, with a focus on business and human rights.

Ekaterina Yahyapui Krivenko is a Lecturer and LLM Programme Direc-
tor at the Irish Centre for Human Rights (ICHR), School of Law, at the
National University of Ireland, Galway. She is also an associate researcher



List of Contributors  xiii

at the Hans and Tamara Oppenheimer Chair in Intetnational Law at
McGill University, Montreal, Canada. Previously, she taught at the Fac-
ulty of Law, University of Montreal. Ekaterina Yahyaoui holds a BA from
Geneva University (Switzerland), an LLM from the Albert-Ludwigs Uni-
versity (Freiburg i Br, Germany), a DES in international relations and a PhD
in international law from the Graduate Institute of International Studies
(Geneva). She leads the project ‘International Protection of Human Rights
as a Constitutional Issue: Promises, Problems and Prospects’ funded by
the EU FP7 Marie Curie Career Integration Grant.



Contents

Preface and AcknotoledQemMents ....ousrsisssmssssccsistiinnssanssstmmnsassisiioatansasntiibuatossnsss v
List of Conttiblelors .cusamspmpeisiSossssmsnomssrsmssssnssssdiafbssavnipessasssersdipeshes ix

INErOBATENDR .r.ccosinonsionsnnesms sanbhtnsonsninihninonnmsoiin i g Sty it MRS RS 3
André Nollkaemper

1.

The Interfaces Between the National and
International Rule of Law: A Framework Paper.............c..cccccunnnns 11
Machiko Kanetake

Part I: National Contestations in the Critical Revision
of the International Rule of Law

Judicial Strategies and their Impact on the
Development of the International Rule of Law.............cccccvviininininn 45
Veronika Fikfak

The Development of the Immunities of International
Organisations in Response to Domestic Contestations................... 67
Mateja Steinbriick Platise

Domestic Review of Treaty-Based International

Investment Awards: Effects of the Metalclad Judgment

of the British Columbia Supreme Court .............ccceovevnirnniiinnnrnennns 99
Shotaro Hamamoto

National Contestation of International Investment
Law and the International Rule of Law......cccoovvmiivieivieiiniiiicinieisinnnn. 115
Prabhash Ranjan

Domestic Non-Judicial Institutions in the
Development of the International Rule of Law............cccccueeeninee. 143
René Urueria

Interactions Between Domestic Social Norms and
International Law over Trade Dispute Resolution................c.c....... 171
Ji Li



viii

10.

11.

12.

13.

14.

15.

16’

17.

Contents

Part II: International Deference to the National Legal Order

The Rule of Law Dimensions of Dialogues

Between National Courts and Strasbourg .................

Birgit Peters

Three Interpretive Constraints on the European
Cottt of Human Rights ...........aumesoemsesmssmimmssmmmss
Shai Dothan

Human Rights, the Margin of Appreciation,

and the International Rule of Law ........ccccocvvvvivinnnnenn.

Andrew Legg

Subsidiarity in the Practice of International Courts
Machiko Kanetake

Revisiting the Reservations Dialogue: Negotiating
Diversity while Preserving Universality Through
Human Rights Lawr, .....commesmmsssenonsmressmpssaeras:
Ekaterina Yahyaoui Krivenko

Universality, Diversity, and Legal Certainty:
Cultural Diversity in the Dialogue Between the

CEDAW and States Parties.........ccccccoiivviiieeeeieiiinineeninns

Yvonne Donders and Vincent Vieugel

Domestic Courts Under Scrutiny: The Rule of
Law as a Standard (of Deference) in Investor-State

ALDIETAION -.....ovixoesnenesisssnesinsssoiissivaisessinsisatosdh srsasnaia sssanvase

Hege Elisabeth Kjos

The Rule of Law at the National and International

Levels in Post-Conflict Peace Agreements................

Jennifer Easterday

The Rule of Law and the Division of Labour
Between National and International Law:

The Case of International Energy Relations..............

Stephan W Schill
Conclusion

The International Rule of Law in the Cycle of

Contestations and Deference..........ccccevvuvveeviviiinninieanns

Machiko Kanetake and André Nollkaemper



Introduction and Framework



/
2=

|
)
-
-




Introduction
ANDRE NOLLKAEMPER

[. BACKGROUND: RULE OF LAW DYNAMICS

Dynamics in an Era of International and Transnational Governance

(‘Rule of Law Dynamics’).! That volume argued that the interac-
tion between international and domestic law can be conceptualised as
a two-way relationship. On the one hand, international law influences
the contents and practice of the rule of law at the domestic level. On the
other hand, the domestic rule of law standards and practices influence the
development of the rule of law at the international level.

More in particular, these dynamics involve three distinct but interre-
lated processes: promotion, diffusion, and conversion.? The promotion
perspective looks at strategies and programs of states and organisations
to promote the rule of law elsewhere. One important dimension of such
rule of law promotion is the process whereby international law, and more
concretely, international institutions, seek to promote the rule of law at the
national level.?

The conversion perspective emphasises the decisive role of reception of
international legal concepts at the national level, including the transfer of
a concept, the translation into the local context, but also in some cases the
rejection of the norms. It asks questions about the ways in which concepts
are transformed in the process of translation and about the sources of this
transformation or their rejection. Of particular relevance are normative
conflicts between international law and domestic law or, more generally,
between international law and the national rule of law. After all, rule of
law promotion does not occur in a vacuum. Rule of law reforms often
conflict with, and tend to displace, existing laws.

TI—IE PRESENT VOLUME builds on the earlier volume Rule of Law

! Michael Ziirn, André Nollkaemper, and Randall Peerenboom (eds), Rule of Law Dynantics:
In an Era of International and Transnational Governance (Cambridge, Cambridge University
Press, 2012).

2 For more details about these processes, Michael Ziirn, André Nollkaemper, and Randall
Peerenboom, ‘Introduction: Rule of Law Dynamics in an Era of International and Transna-
tional Governance’ in Ziirn, Nollkaemper, and Peerenboom (ibid) 1.

3 See Helmut Philipp Aust and Georg Nolte, ‘International Law and the Rule of Law at the
National Level” in Ziirn, Nollkaemper, and Peerenboom (ibid) 48.



4 André Nollkaemper

The diffusion perspective focuses on the dissemination of the rule of
law concept and asks about the causes and mechanisms that lead to this
development. A key manifestation of diffusion is the boomerang effect.
The reception and contestation of international norms at domestic level
may create a feedback loop to the international level; in particular, to the
institutions involved in rule of law promotion. In most cases, this process
is not controlled by one actor or one set of actors but results from the
interplay of a multiplicity of actors and forces, and in that sense, are them-
selves interactive and iterative processes with intended and unintended
effects. These upward effects of reception and conversion in themselves
can be seen as rule of law promotion—one that increasingly targets inter-
national organisations—and in that respect there is no hard distinction
between diffusion and promotion.

This boomerang effect allows us to conceptualise the relationship
between the international rule of law and national law in a more complex
way, beyond the conception in which the international rule of law would
just require compliance with the prescriptions of international law. It is
precisely the expectation of full compliance that may meet with resistance
and contestation at the national level. Arguably, such resistance and con-
testation subsequently effects how we understand the rule of law at the
international level.

This process does not mean that, under influence of national concep-
tions of the rule of law and of feedback loops, the international rule of
law becomes a copy of, or even remotely looks like, the national rule of
law. The rule of law at the international level is a completely different
phenomenon which is to be adjusted to the specific nature of the inter-
national legal order.* However, it does mean that international law itself,
and indeed our understanding of the international rule of law, should take
into account the interactive process with the national legal order. This may
take a diversity of forms however, including both an increasing influence
of rule of law principles in international law, and recognition of deference
and diversity at the national level.

Rule of Law Dynamics concluded that to better understand the dynamics
of rule of law development, more attention must be paid to the interac-
tion between rule of law promotion, rule of law diffusion, and rule of law
conversion. Further research could make us better understand the causal
mechanisms that lead states, international organisations, and other trans-
national actors to adopt and comply with rule of law principles, and how
that process may be supported.

4 See, eg, Jeremy Waldron, ‘Are Sovereigns Entitled to the Benefit of the International Rule
of Law?’ (2011) 22 Eurepean Journal of International Law 315.



