2 ED AR =B Al & 51

EE\ < lg*ﬂ
Keith Morgan
(SEZhR)
(Second Edition)

e RN K AR A




FENRREF AL R 5

&% Bl

SENTIAI.
FAMILY LAW

2B - ER
Keith Morgan, LLB
(EZhR)
( Second Edition)

SR 2B F bRk

e EIN kA BR AL



EBEMSE CIP¥E

% BE B 2Tl = Essential Family Law: %38 2 lR/(FE)H B « ER
(Keith Morgan) . — R . BRI K% H IR, 2004. 6

(REREE B ARTD

ISBN 7-307-04230-4

Loges L He TREEBR—RE-RE¥R—8H—EX
V.D956.139

o [ R A B B4 CIP BB F (2004) 45 034282 &

EENEEHIZS . EF 17-2004-010

©Cavendish Publishing Limited

This reprint of Essential Family Law is published by arrangement with
Cavendish Publishing Limited.

FBPXREH LR EREF B HREFRA AR FRIKE HAM
HiE. RELBEPEALAR  FAEBUEAFTFREDIBBEBRE.

RAESE: K W REHE /AR X @

HIREAT: RINKZEHRAE  @sooz ®E2 % WD
(F8 F BB : wdp4@whu. edu.cn R4k ; www. wdp. whu. edu. cn)
ENRY . BRIUKZ et ERR &
FFA. 920X1250 1/32 EP#. 5.5 FE. 224 FF
RRYC: 2004 4E 6 B4 1R 2004 £ 6 A% 1 WEPRI
ISBN 7-307-04230-4/D * 569 FEMr: 9.00 5T

BERAE. FEB0; AMERMNES. 0FRR. @R, BREEROE. &
S5LBERHEBNRRER,



A 45 5%

AHXEEREKE AR T E TGRS RENET 2EHN
B[S EFREMBRSI AERAESEAN TR EREKRTRLERT
REBRFEESROEAG EMERN, AFEARE, W EE, 2%
HEHEEIBGWINEMRE THEEBREEXELWENETF TR,

ARBITHGERN T REERRXERSBRMRFTEMEREN, 70
WIRAER EETERBIT KRB THEFREBFHEELETIREE LT
AIARTE IR b — 2 £ B ST i SR HT T E 2, BA LU R E K
AR R R B0 LA R, A BT LK, 22 IR RIE AR X0k, FTLAABTE
REAOBEFEUFEPEREE, 2RI E ¥R,

EHREWEBES AN BEO TR B EMNTE BB E
MAGHRF FEBIIMEER N TR EMNTENE X T H M
M, ATk HIEEEEF BRI SAAIZE S LB
PUS B &K, RHEW , B0 iLiEEAE¥IN—B TR, NRZEZ,

FEEIA AT EH N E ST 1973 FOFRIFAE) 1996 £
(KEEEIM 1989 FOULEEINANE KPR FZH AN EEHER BN E
HEARIMER, WA BB A B EE A EEN XN RER NN
RS ULEE)E -HBLE I ETHHFGLS(BERES BELS B
IEFT AL FAEERIES ) AN F MBI HE XEEEFEEBRAE
VOB RAMRE R - EHELETEE 27, BEMEEBES—
B HmBEBEM s EBEEN FLNEFHRFSEFH. X TXui
6, a7 TR L., EFERAEREREESREENEE,
BWMGEE, A B Re B T XEREREA EETANFRTRERRE
BEHMRRBRIE.

AHHER RINFAEHREEEF AR AAEER, FETK
EERHERER,

¥ &
2004 4 4 A



TO PAULINE, JOANNE, LYNNE AND DANIEL



Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

The Cavendish Essential Series is now in its second edition and is a
well established favourite among students.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne
General Editor, Essential Series
Swansea Law School

Summer 1997
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Preface

The aim of this book is to assist students in their preparation for fami-
ly law examinations. It will deal with the six major areas that are fre-
quently examined and students are provided with a checklist and
comprehensive notes on each of these essential issues.

The book contains up-to-date information and analysis of relevant
cases and legislation which will be necessary for success.

The book should be read in conjunction with the Cavendish
Principles Series, the leading textbooks recommended for particular
courses, the law reports and other authoritative sources of information
and opinion.

Students should remember that the knowledge gained should be
put to the best use by proper analysis of examination questions and
the relevant application of their knowledge to matters raised by the
examiners.

The law is stated as at 1 May 1997.

Keith Morgan
Swansea Law School
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1 Nullity

You should be familiar with the following areas:

* 511 Matrimonial Causes Act 1973  Void marriages

¢ 512 Matrimonial Causes Act 1973 Voidable marriages

¢ 513 Matrimonial Causes Act 1973  Bars where marriage
is voidable

s 15 Matrimonial Causes Act 1973  Changes to the form of
decree

s 16 Matrimonial Causes Act 1973 Voidable marriages
exist unti] the
decree absolute is
granted

s 41 Matrimonial Causes Act 1973  Arrangements for
children

Although less than 1% of marriages are now terminated by nullity
petitions today examiners still require a knowledge of this area.

Changes have been introduced into the area of nullity by the Family
Law Act (FLA) 1996 but generally these changes have been to the types
of degree now required and to the financial provisions; the grounds
and bars remain unaltered.

Nullity falls into two categories — void and voidable marriages.
Each area has its own concepts and grounds for its existence.

Void marriages

There are social and public policy reasons as to why the marriage
should not exist, as illustrated by the grounds contained in s 11 of the
Matrimonial Causes Act (MCA) 1973.

Marriages celebrated after 31 July 1971 shall be void on the follow-
ing grounds.
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Section 11{a)i)

That the parties to the marriage are within the prohibited degrees of
relationship; either blood relations (consanguinity) or non-blood rela-
tions (affinity).

Under the former, the immediate family, ie parents, grandparents,
aunts and uncles, and siblings are prohibited from intermarrying.
Under the latter, step-parents and parents-in-law are prohibited except
under limited circumstances, as are adoptive parents.

Section 11(a)ii)

That either party is under the age of 16. However, if both parties are

domiciled abroad at the time of the marriage, it will be recognised as

valid if the marriage is recognised as valid in the country in which it
was celebrated.

In Alhaji Mohanimed v Nott (1968), a Nigerian man married a 13 year
old girl. Both were domiciled in Nigeria. The marriage was valid in
Nigeria, therefore, it was valid in the UK when they later became
domiciled here.

If either party is aged over 16 but under 18, then consent is required
from certain people:

e each parent or guardian with parental responsibility for the child.
This does not include an unmarried father who has not acquired
parental responsibility;

e each person with a residence order in force with respect to the child;

* if a court order exists then the consent of the local authority.

However, if this consent is lacking, then the marriage will not be void
unless the parents have publicly objected to the banns thereby voiding
the banns. An application can also be made to the High Court, county
court, or magistrates’ court to obtain consent if consent cannot be
obtained because of the parents’ absence or inaccessibility.

Section 11(a)iii)

That the parties have married in disregard to certain requirements as
to the formation of marriage.

Publicity had been deemed necessary in earlier times to prevent
clandestine marriages as is illustrated by the existing rules which are
complex and dealt with here only in outline.
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Church of England weddings

Banns have to be read three times in the required churches and then
the parties may marry in one of the churches where the banns were
read. Anyone publicly objecting to these banns causes the banns to be
void.

Marriage can also take place after the granting of a common licence
which requires that one of the parties has resided in the parish district
for 15 days immediately prior to the granting of the licence. An affi-
davit is also required stating that there is no lawful impediment to the
marriage and that the requirements of residence and consent are met.

The Archbishop of Canterbury may also grant a special licence
which allows the marriage to take place anywhere at any time.

A marriage may also take place after the granting of a
Superintendent Registrar’s Certificate. This requires seven days resi-
dence and a solemn declaration that no lawful impediment exists and
residence and consent requirements have been met. An entry is put in
the marriage notice book and is open to public inspection for 21 days,
then a certificate may be issued. This procedure is also used for non-
Anglican marriages as is the issue of a Superintendent Registrar’s cer-
tificate with a licence. This requires 15 days’ residence in the district,
and the notice entered in the marriage notice book. The marriage can
take place one clear day after this notice has been given.

A Registrar General’s Licence allows marriage at any named place
because of the serious illness of one of the parties but, since the
Marriage Act (MA) 1983 which allows marriage of the housebound
and those detained in their home or place of confinement on the issue
of a Superintendent Registrar’s Certificate, is rarely used.

Anglican marriages must take place in the church where the banns
were published or where authorised by the various licences and be
conducted by a clergyman in the presence of two witnesses.

Other marriages

The MA 1994 now allows civil marriages to take place on ‘approved
premises’, ie premises approved by the local authority. The local
authority must be satisfied that the premises provides a ‘seemly and
dignified venue for the solemnisation of marriages” and must be a sep-
arate room in the building and be separate from other activity on the
premises at the time of the ceremony.

The MA 1994 is restricted to civil ceremonies and provides that no
religious service is to be used at a marriage on the premises and that
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the parties use the prescribed forms for use at register office cere-
monies.

When there are defects in the formalities the marriage will only be
void if they are done ‘knowingly and wilfully’ by both parties.

This is the case if no certificate or licence has been issued, or where
the marriage takes place in a church other than where the banns were
published or over three months after the banns were published.

Where the banns have not been properly published the marriage
may be void. This can happen if someone has publicly objected to the
banns or there has been a false description of one of the parties. In the
latter circumstances, the cases of Dancer v Dancer (1948) and Small v
Small (1923) can be compared and the intention behind the false
description can be judged and a decision will be made if the banns are
properly published. In the former, there was held to be no attempt to
deceive or hide the party’s identity whereas in the latter there was
such an attempt.

The situation in relation to false information being given to obtain a
Superintendent Registrar’s Certificate and licence is different as the
aim is not to obtain publicity but to keep a public record and so the
marriage will not generally be void (Puttick v AG (1979)).

It must be remembered that a defect does not necessarily void a
marriage.

Consent is such an area and the necessity of showing that both par-
ties know of the defect and wilfully partake in the ceremony also
illustrates the point.

Section 11(b)

That at the time of the marriage either party was already lawfully
married.

This section requires the parties to fulfil the definition of marriage
contained in Hyde v Hyde (1866), ie ‘The voluntary union for life of one
man and one woman to the exclusion of all others’.

The case of Maples v Maples (1987) illustrates that if a party has
entered a valid marriage then to terminate that marriage and be able
to enter another then the termination must also be valid.

In the recent case of Whiston v Whiston (1995), the woman had con-
tracted a bigamous marriage in 1973 knowing that her first husband
was alive. There were two children of the marriage which lasted 15
years.
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At first instance, the sum that the woman was to receive was
reduced by 20% as her conduct was such as to be inequitable to ignore.
However, the Court of Appeal held on policy grounds that her appli-
cation should be totally rejected.

She was not to be allowed to benefit solely from her wrongful act
and she should not be allowed to benefit more than a woman who had
not committed bigamy.

Section 11(c)

That the parties are not respectively male and female.

The cases arising in this area normally concern a party who has
undergone surgery for a sex change.

In Corbett v Corbett (1970), April Ashley, born a man, had undergone
such an operation and now went through a ceremony of marriage with
another man. It was held that a person’s biological sex is fixed at birth
and cannot be changed by artificial means.

This decision was followed by Rees v UK (1990), a case before the
European Court of Human Rights, which stated that the ruling had not
violated European Convention on Human Rights. This was also the
decision in Cossey v Cossey (1991).

In the recent case of S v J(T) (1996), the respondent was a person
who had been born a woman but had undergone two out of three
surgical procedures necessary to complete the change to a male
appearance.

She had committed perjury by falsely declaring that she was a bach-
elor and knew of no lawful impediment to the marriage.

The petitioner withdrew her petition for divorce and petitioned for
nullity. The defendant applied for ancillary relief by way of periodical
payments and a property adjustment order. The petitioner applied for
a ruling that following Whiston the respondent’s application should be
barred.

The Court of Appeal held that even though the petitioner was a rich
woman and the respondent had nothing other than the assets given to
her by the petitioner, the respondent’s conduct was so overwhelmingly
against public policy that her appeal was dismissed.

Section 11{d)

That in the case of a polygamous marriage entered into outside
England and Wales that either party was at the time of the marriage
domiciled in England or Wales.



