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Abstract

Abstract

Although securities crime committed by listed companies is stipula-
ted in our country’ s Securities Law, what behaviors of listed companies
can be deemed as securities crime? This is still a difficult question in the
practices of securities market that has always caused lots of argument in
the judicial practice and theoretical circle.

Securities crime of listed companies means those behaviors that vio-
late securities law and regulations, deliberately conduct illegal securities
issuance and transaction activities, and impair the legal rights and inter-
ests of the nation and securities investors wherever the situation is serious
or have caused serious consequences.

While the legislator determines whether a behavior is a violation of
securities regulation or securities crime, he first considers the sociality
and basic legal characteristics of such behavior. Of course, it is essential
to consider the social endangerment caused by the violation of securities
regulation. In terms of social endangerment, the endangerment caused
by violation of securities regulation is less than that incurred as a result
of securities crime. The only difference is the various degree of social
endangerment caused by them and such variety of social endangerment is
to some extent exchangeable. When the social endangerment caused by

the violation of securities regulation reaches a certain serious point, the
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violation of securities regulation will transform into securities crime, and
the liability of the person shall also be transformed from administrative
responsibility to criminal responsibility. Of course, not all violation of
securities regulation that has serious social endangerment may be trans-
formed into securities crime. Only when another basic legal characteris-
tic—criminal illegality of securities crime is satisfied, i. e. , the violation
of the forbidden regulation stipulated in securities related criminal criteri-
on must conform to the substantive requirement of criminal law, such vi-
olation of securities regulation can be claimed as a crime.

In addition that the securities crime shall satisfy the normal criminal
behavioral characteristic and necessary criminal factor, the securities
crime mentioned in this article shall also include the following character-
istic:

First, it must have objectively existed securities criminal behavior.
Such securities criminal behavior is a behavior conducted consciously
and willingly by the subject of the illegal behavior. Such securities crimi-
nal behavior shall be existed objectively and can be felt by the outside
world. The thinking of human mind etc. belongs to the inner world of hu-
man being. Those subjective consciousness and content that cannot be
felt by outside world are not objectively existed activities and therefore
shall not constitute a criminal behavior. At the same time, such behavior
shall be the behavior that seriously violates the current securities laws
and regulation. The behavior that violates current Constitution, civil law,
administrative regulations and other legal criterions may be deemed as il-
legal act, but not be deemed as the securities criminal behavior that
studied by us today. That is to say, if the behavior does not endanger the
social relationship and social order regulated and protected by securities
laws and regulations, it shall not be deemed as a securities crime. Only

those behaviors that seriously violate current securities laws and regula-
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tions on securities issuance, transactions, supervisions, management and
others, they can constitute securities criminal behavior of listed compa-
nies. Otherwise, it shall not be deemed as a criminal behavior except as
illegal behavior or undisciplined behavior that violates moral criterions.

Secondly, the person of the behavior must have subjective fault. In
accordance with the stipulation of securities laws, behaviors that have not
fault shall not constitute securities crime. The subjective fault in Criminal
Law consists of two categories; willfulness and negligence. The willful-
ness mentioned in this article means a subjective psychological state un-
der which the subject clearly knows that its behavior violates legal criteri-
ons and may cause consequences that endanger the society, it still hopes
or indulges the occurrence of such consequences. The negligence shall
mean a subjective psychological state under which the subject shall fore-
see that its behavior may cause consequences that endanger the society
but is credulous that such consequences can be avoided, and such cred-
ulousness leads to the occurrence of the consequences. In the event that
the subject does not have the willfulness or negligence,, no matter wheth-
er or not its behavior violates securities legal criterions, whether or not it
would endanger the social relationship or social order, it does not consti-
tute securities crime. Of course, it shall bear the civil responsibility for
the bad or damaging results caused by such behavior.

Thirdly, the subject of the behavior must be a listed company or its
employee. As the subject of securities crime of listed company, it must
have the qualification of legal person or complete capacity and responsi-
bility of civil disposition. Otherwise, it shall not be treated as the subject
of securities crime of listed company.

Specifically speaking, the securities crime of listed companies men-
tioned in this article mainly include the following crimes: Securities In-

sider Trading Crime, Disclosing Securities Insider Information Crime,
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Manipulating Securities Transaction Price Crime, Fabricating and Dis-
tributing Securities Transaction False Information Crime, Arbitrarily Is-
suing Stock, Companies and Enterprise Bond Crime, Fraudulently Issu-
ing Stock, Companies and Enterprise Bond Crime and Providing False
Accounting Statement Crime, as well as two new — tyle securities crime,
the short — swing dealing crime and credit trading crime.

Last year, China entered into WTO. In accordance with the rele-
vant financial market rules of WTO, domestic securities market must op-
erate under the same rules of international securities market. The securi-
ties issuance and transaction mechanism that are popular in the world
will be introduced into China’ s securities market. The change of the
market rules brings about the conceptual change on domestic securities
market operation and supervision. While sueh changes are bringing a-
bout new development opportunities for our country’ s listed company,
they also bring about credit transaction and short — swing dealing crime
that have long been convicted in the international securities market.
However such crimes do not have specific stipulation in our country’ s
Criminal Law that makes it difficult to hold such new securities crimes be
liable due to the lack of regulation in domestic securities crime legisla-
tion. How to effectively contain this new type of securities crime created
by the structural change of securities market has been a realistic and un-
avoidable problem in our country’ s securities market. Therefore, con-
sidering the actual situation of our securities market, we have added
Short — Swing Trading Crime and investigated the legal regulation of pos-
sible created Credit Transaction Crime in the dissertation.

Today, when we are discussing the securities crime of listed compa-
nies, we are in the serious and cautions attitude, aiming at the rethin-
king of securities criminal behavior of listed companies, standing firmly

in crimes that have already been convicted and looking forwardly to those
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unregulated crimes, re — evaluating the domestic system and criminal
punishment structure of securities crime of listed companies, organically
combining the domestic law and international rules, designing conviction
criterions of securities crime that better suits in our country’ s legal con-
cept and market value, strengthening the criminal punishment function of
securities crime in order to reliably adjust legal relationship in the securi-
ties market which hides enormous risks, and finding a general rule to ef-
fectively punish securities crime of listed company that manifested not
only on the aspect of legislation of securities crime of listed companies,
but on the aspect of providing better judicial protection of listed compa-

nies.

GRAY
First, April, 2009



