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Foreword

Whether you are a business student or law student (and, undoubtedly, you recognize you
are a bit of both), you are entering a demanding field that will challenge you in many
ways—personally and professionally. This text will make those challenges plain to you. It
also will equip you to deal with their foundations and to grow with them, as they become
more complex.

Your interest in studying international business law and your later career will, with dili-
gence, be highly rewarding. You will probably find, as we have, that the personal and emo-
tional rewards will surprise you, motivate you, and even exceed the very significant finan-
cial rewards that are offered in this field.

If you are a law student now, your future may go well beyond merely domestic legal
matters. If studying this course is any indication, you are interested in international affairs,
and that preexisting interest will urge you to keep abreast of international developments,
often ahead of both other lawyers and your clients. Sometimes these interests will lead you
to new clients, and at other times your interests will attract clients to you. By ensuring that
the senior members of your firm are aware of your interests, you may find yourself handed
files or tasks that have international dimensions. In time, this field can become your spe-
cialty, or an adjunct to your domestic expertise.

If you are a business student now, your future will take on an international dimension
even more easily. If your business does not seek out international business opportunities,
then foreigners may seek you out, either as a competitor or as an ally. By studying this sub-
ject, you are making yourself more capable of dealing with the challenge. More so, you
will be in a better position to get the most out of your relationship with an international
lawyer. You will better understand the business options and transactions open to you. You
will understand the reasons and risks that lie behind the strategies offered up by your
lawyer. By being on the same wavelength, you and your lawyer can craft effective solu-
tions together, to give your business the best possible chance of success in the international
arena.

No matter who you are, by keeping yourself informed on international developments,
and by being able to analyze their potential impact, you may, in the future, have the po-
tential to make strategic offerings to the business at hand, in addition to making tactical of-
ferings of legal or management services. In short, you may become a strategic advisor
rather than just a line manager or service provider.

There are many employment options that provide exposure to international business
transactions. Be it a law firm, business enterprise, or a multinational firm, many offer work
abroad and many domestic firms engage in international transactions. Employment oppor-
tunities also exist in government or international organizations, or national or multina-
tional corporations with established business interests abroad.

International training may give you the opportunity to travel the world, from days to
years, to meet and work with people from as many backgrounds as you wish, and to en-
gage in continuous personal and professional growth and learning. It is work in a dynamic
world of changing environments and changing needs and responses, where powers of ob-
servation, knowledge, analysis, planning, and execution will be demanded, and the rewards
will be limited only by your efforts.

The above is our point of departure in offering this text to you, the student. With them,
we welcome you to the principles and practice of international business law.

xi



Preface

Purpose of This Text and Learning Outcomes

The purpose of this text and its learning outcomes are

» To provide a clear, readable explanation of foundation topics in international business
law for students in law and management studies.

* To create an understanding of how and why international business law affects business
risks, opportunities, and the profitability of business ventures.

= To equip students with the knowledge and tools required to use international business
law in creating effective corporate international business strategies and in executing in-
ternational business transactions.

* To address the need for law students and future lawyers to understand more about their
client’s international business objectives.

* To address the need for business students and future businesspersons to understand
their legal options and their lawyer’s abilities and limitations to accommodate their in-
ternational business objectives.

* To broaden student understanding of the divergent value systems and legal systems that
will be encountered in the practice of international business and international business law.

Who Should Use This Text?

This text is written with two groups of students in mind: those enrolled at business schools
and those at law schools. This dual focus strengthens this text, for it recognizes the reality
that businesspersons need to know more about the law, and lawyers need to know more
about business, in order to work more effectively together and to succeed in international
business transactions.

This point deserves deliberate emphasis. Our experience as international lawyers, in-
ternational businesspersons, and college and university instructors in both has made it
plain that these disciplines have been held separately for too long. We are encouraged to
see that this attitude has changed significantly in recent years, and this text is intended to
reinforce that change.

Being a lawyer is being a businessperson. President Abraham Lincoln, also a lawyer,
said, “Time and advice are a lawyer’s stock in trade.” He saw no distinction between a
lawyer and a businessperson. To the extent that this text aids a law student, it increases in
the future his or her ability to advise. To the extent that it aids a business student, it helps
minimize his or her need to pay for that time and advice. Indeed, Lincoln would say ad-
vice, like time, is money.

Scope of This Text

xii

This text is probably one of the first you have opened on the subject of international busi-
ness law, and we thank you for the opportunity to share with you our knowledge and ex-
perience and the collected knowledge and experience of others.

As you might imagine, international business law is at work when any foreign element is in-
troduced into an otherwise domestic business transaction. Also as you might imagine, like all
other areas of the law, this subject can and does spawn entire libraries of books on the subject.
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Our text provides an introduction to the most important and most frequently encoun-
tered aspects of international business law. These are the various environments of interna-
tional business law (home country laws, host country laws, and international law and reg-
ulation), the primary relationships between players (business enterprises, service
providers, and international bodies), and the principal transactions employed in interna-
tional business (import—export, licensing, and investment).

As an introductory text, it is charged with a heavy responsibility. It cannot deal with all
topics, nor can it deal in any detail on the topics it does cover. As a result, we have made
many choices, including or excluding material. We have worked to include topics that will
be of greatest value to ensure that you complete your course with a good map of the broad
range of issues that await you in either advanced courses or later commerce or practice.

A number of good texts are available that cover broadly similar issues and facts. In writ-
ing this one, its readability has been uppermost in our minds. As a result, it is written in
the plainest possible language, bearing in mind its professional subject. We hope you find
it a pleasure to read.

As you might already know, law is a field of study where every rule or hard fact has its
exceptions. Rather than deal with each exception in a dreary search that leaves no stone
unturned, this text focuses on issues and situations that commonly occur. This does not,
however, mean resorting to useless generalities. It means that the discussion of law and
business found here does apply in the vast majority of situations, and we leave it to you to
raise questions about the exceptions. When a “what if” question arises in your mind, you
are probably on the right track toward an exception. Likewise, where a principle of law
clearly fits with U.S. legal traditions, you shouldn’t be surprised that it might not square
with expectations in France, China, or Saudi Arabia.

We have aimed at including considerable detail in those areas where knowledge of fun-
damental building blocks is at stake. Less detail is offered on issues that change rapidly, so
that you absorb key aspects and fill in what you need when you need it, without having to
later “unlearn” the old. Equally, some areas appear only rarely in practice, and these are
best served with a knowledge of the basics now, and further study as and when required.

Themes

The text is written from a largely Anglo-American perspective, both in terms of the com-
mon law tradition and those aspects of business generally familiar to Anglo-American stu-
dents. This is only a starting point, however, as emphasized in the “Themes” section below.

As this is an introductory text, we are aware that our own perceptions and biases will
carry weight in setting or altering your own initial perceptions and biases in the subject.
This creates the responsibility on us to confine our writing to views that are broadly held
across the international business law community, or to note otherwise where divergent
opinions exist. We have tried to fulfill this responsibility to the best of our ability, and to
make clear that our opinions are our own when we are in the global minority.

Within the overall goal of a text blending legal and business considerations, there are a
number of other critical themes. These go well beyond simply a statement of law and its
relationship to international business. These are discussed in the following paragraphs.

Broadening the Individual Perspective

One of the central challenges of international business law is to understand and accept the
different perspectives held by persons elsewhere in the world. This text accommodates that
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need to observe, analyze, understand, and incorporate differing perspectives by drawing on
legal and business principles from around the world. Successful practitioners (in business
or law) must look beyond their own borders, to the drivers that influence the behavior of
foreign businesses and lawmakers. This exercise in personal growth requires examination,
understanding, and acceptance of the history, geography, culture, economics, politics, and,
finally, law of foreign lands. If this essential skill is not learned early on, your later busi-
ness or practice will suffer. Lessons learned solely through experience often carry a very
high price tag.

Dynamic and Proactive—Getting beyond the Empty Words
Businesspersons, lawyers, and politicians often speak of dynamic processes and proactive
behavior, and then fail miserably at understanding the first and accomplishing the second.
This is unacceptable, and this text aims to give you the tools to succeed where others may
fail.

International business and law are dynamic processes, meaning that they change over
time, often rapidly. Therefore, you cannot expect simple memorization of either law or
business facts to turn you into a good professional in either arena. Storing facts costs only
cents per megabyte these days, and such limited ability will get you no further than the
back-office operation of a corporation or law firm. You must understand these dynamics or
you will be left behind, frozen in time. Likewise, your textbook cannot be limited to facts,
but must reveal these dynamics.

Something dynamic has a past, a present, and a future; it has come from somewhere, is
somewhere, and is going somewhere else. To understand a dynamic such as the law obli-
gates you to know more than just its present state. You must learn where it has come from,
its history, and the possible direction that it is headed. A dot on a page is meaningless,
while a vector is a dynamic: it has another dot, a line between theory that it has followed,
and an arrow for its direction. From the point of view of our textbook, this means provid-
ing you with background, context, and history. It must not jump right into the current state
of the law—that is territory for a practitioner’s loose-leaf updated reference book.

As a student, you must learn where the law has come from to understand its state now,
and to understand the direction in which it is going. Second, be aware that the line proba-
bly won’t go straight ahead forever. All the forces bearing on the law must be understood,
to get a more focused picture of what the future may look like. This represents a commit-
ment to multidisciplinary study and the broadened individual perspective, coming to grips
with the links that tie the law to business, economics, politics, history, and culture. Any
law, anywhere, reflects a blend of local social demands, economic realities, political com-
promises, and historical experiences. These must be understood to grapple with the future.

It is this knowledge that opens the door to becoming proactive, to position yourself to
take advantage of change. Being proactive requires you to anticipate changes in the com-
ing future and adjust your strategies now, to be ready for those changes. This text sets out
the dynamic and allows you to make proactive choices. You supply the initiative and
courage to make them.

The Business Enterprise and Private Law Viewpoint

International business law has many stakeholders pushing their own interests. Govern-
ments desire economic growth; unions worry about jobs, and action groups are concerned
about social conditions at home and abroad. Consumers demand goods from around the
world at a fair price, while businesses focus on profits. That said, each of these stakehold-
ers has a full slate of secondary interests, some shared and some not. A treatise on the law
might canvass a wide range of these stakeholders, but our text is restricted to the factors
that bear directly on business enterprise management. With the same intention, we address
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international public law (the law between nations) only to the extent that it affects private
business transactions and the options and decisions of business enterprises.

Risk Management, Opportunity Identification,
and International Business Strategy

No two societies on earth are identical. This simple fact breeds enormous opportunities in
global commerce but at the same time creates a wide array of risk factors that require
sound management responses. Many of these risks can be avoided or minimized by using
and practicing the principles of international business law. These same principles also can
be applied to capture or maximize the business opportunities afforded abroad. Going be-
yond just what the law is and where it is going, our text strives to make clear how and why
international business law can be applied to transactions to create the best possible busi-
ness outcomes.

Successful transactions are vital to international business success, but they must be
aimed at a particular overall goal. A corporate international business strategy is required
to determine that goal and to map out a pathway for achievement. International business
law has an important role to play in setting that strategy, just as much as it provides the
tools for tactical success. Our text sets out where legal considerations enter into the strate-
gic decision making of the business enterprise.

Special Features

At many points throughout the text, special feature boxes appear. These are intended to
challenge your thinking on the spot, to provide you with tips and tricks learned normally
through experience, or to provide examples of international business law unfolding in do-
mestic or international media. ‘

The Old Wolf box will contain valuable tips, tricks, and strategies that you can add
to your briefcase of tools—short illustrations of the text material as applied in practice,
or the consequences of not doing so. They often illustrate the seeds of a problem being
planted or the efforts made to avoid or resolve a thorny problem. All are drawn from
the collective experience of the authors or other practitioners—sometimes at quite a
price! This box also will contain statements intended to challenge conventional wis-
dom, or advance arguments that are often marginalized or ignored in mainstream dis-
cussion. Some can be effectively countered; others present irreconcilable differences
or value judgments. They may be wise or foolish, practical or impossible, popular or
unpopular, but each represents a sentiment that will be encountered by a practitioner
or student.

The Front Page Law box will contain extracts from current news items that illus-
trate international business law principles at work, or situations that will soon require
the intervention of international legal analysis or action.
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