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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

The Cavendish Essential series is now in its third edition and is a
well established favourite among students.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne
General Editor, Essential Series
Swansea

Autumn 2000



Preface

Essential Company Law provides an attack on the typical company law
syllabus for the busy law student. Each chapter sets out, in detail,
important areas of company law — areas that are likely to arise in the
examination. It also covers other areas in less depth.

Nicholas Bourne
Autumn 2000
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1 The Nature of a Company
and Lifting the Veil

You should be familiar with the following areas:

* the distinctions between the company and the partnership

* the various classifications of companies, especially the
difference between a private and a public company

* the separate personality of the company - the Salomon
principle

¢ the statutory exceptions to the Salomon principle

* the judicial exceptions to the Salomon principle

* a company’s responsibility for crimes and torts

Introduction

In this first chapter, the aim is to set the scene on key areas of company
law. Much of this chapter may not be the subject of a specific
examination question, but the information contained in the essential
notes is vital to an understanding of much of company law. Key issues
are dealt with in some detail.

The company and the partnership

When businesspeople set up in business, they will need to consider
whether to operate as a partnership or as a company. The two types of
business could not, in some ways, be more different. The company is
a separate person in law (see Salomon v A Salomon & Co Ltd (1897)). The
company can own property, commit crimes and conclude contracts.
The partnership, on the other hand, is no more than a convenient term
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for describing the sum total of the partners who make up the
partnership or firm. The partnership is not a separate person in law.
The partnership cannot commit crimes or torts. These can only be
committed by the partners, its agents.

A further consequence of the distinction between the company and
the partnership is that the company pays corporation tax as a separate
entity on its profits, whilst the partnership does not pay tax as such,
although a tax assessment may be raised against it. The tax is, in fact,
paid under the schedular income tax system by the individual
partners in the firm.

In 1998, the Government decided that the time was right for a
fundamental review of the framework of core company law. Many of
the features of the existing law were put in place some considerable
time ago and it was about 40 years since the last broad review of
company law.

A Steering Group was appointed to oversee the management of the
project and ensure the outcome of the review was clear in concept,
internally coherent, well articulated, well expressed and workable.

On 29 October 1999, the Steering Group for the Department of Trade
and Industry’s review of company law issued three consultation
documents on:

(a) General Meetings and Shareholder Communication;
(b) Company Formation and Capital Maintenance;
(c) Overseas Companies.

A fourth consultation document entitled Modern Company Law for a
Competitive Economy — Developing the Framework was published in
March 2000.

A further consultation document is expected in the autumn of 2000,
with a final report from the Government due in the spring of 2001.
Features of these consultation documents are referred to in the text.

Advantages of incorporation

The company has access to limited liability. Not all companies are
limited. Indeed, there are many unlimited companies where liability of
the members is not limited. The advantage of such companies is that
they do not need to file annual accounts. By contrast, although there is
such a thing as a limited partnership, in practice partnerships are
unable to limit the liability of all of the partners. The Limited Liability
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Partnerships Act 2000 permits firms the flexibility of limited liability
whilst remaining partnerships internally.

A limited liability partnership will constitute a separate legal
person. The firm itself and negligent members will, however, be liable
to the full extent of their assets. The liability of other members will be
limited.

The company can separate ownership from control. The people
who subscribe for the shares do not necessarily have any hand in the
running of the business. This will be particularly true of a large quoted
company, for example, Lloyds Bank plc. In the case of the partnership,
the partners of the firm are agents and are able to act to bind the firm
and are bound by the actions of the other partners.

Since the company is a separate entity, in theory, it could go on for
ever. Many companies have a long pedigree, for example, the Tenby &
County Club Ltd, set up in 1876. Partnerships have to be reformed and
reconstituted upon the death or bankruptcy of individual partners.

Where a person wishes to invest money and needs the investment
to be readily realisable, the company is the appropriate vehicle. This is
particularly true if the company is quoted, since there is then a market
mechanism for disposing of the shares of the business. In a
partnership, it is likely that a partnership share will be much less easily
realisable than shares in a company.

A further advantage for the company is in the context of raising
finance. A company, again as it is a separate entity, is able to mortgage
all of its assets by way of a floating charge to secure a borrowing from,
for example, a bank. This means of securing a loan and raising finance
is not available to the partnership.

The costs of incorporation are minimal. On the other hand, there are
certain hidden costs involved in incorporation. These costs would
include the legal costs of setting the company up and the annual
ongoing costs of preparing company accounts; there are also many
formalities connected with setting up and running a company. In
addition to the constitution of the company, there is a plethora of
company forms that have to be filed in relation to the management of
the company, shares issued by the company, debentures issued by the
company and charges created by the company. The annual return has
to be filed every year. Furthermore, the company is obliged to keep a
series of company books at the company’s registered office or some
other appropriate place. These registers would include the register of
members, register of directors and register of charges.

An important consideration for the entrepreneurs who are setting
up in business is what the tax consequences of setting up as a company
or as a partnership will be. It is not possible to say that the balance of
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advantage always lies with one form of business rather than another,
but it will certainly be a powerful consideration when the
entrepreneurs are weighing the relative advantages and
disadvantages of each form of business medium.

The information set out above in relation to different types of
business is extremely important background information in tackling
company law questions and understanding why people set up as
companies, rather than operating a business through the medium of a
partnership. Before concluding this particular point, it is worth noting
that s 716 of the Companies Act 1985 provides that, in relation to
trading businesses, the maximum number of partners that may be
involved in the firm is set at 20, so that if it is desired to involve in
excess of 20 people in the management of the business, it is
appropriate to form a company. The section does not apply to a large
number of professional businesses which are exempted from it, for
example, solicitors.

Public companies and private companies

Another key area which permeates the whole of company law is the
distinction between the public company and the private company. The
vast majority of companies are private companies. Those that hit the
news headlines tend, however, to be public and this may give a
distorted view of the numerical significance of public companies.

The surprising feature of British company law is that, with
relatively few exceptions, the same rules apply to public companies as
to private companies.

The second EC Directive on company law did, however, lead to a re-
writing of the distinction in British company law and entail some new
distinctions to be drawn in the Companies Act 1980 (now consolidated
into the Companies Act 1985).

A public company must have a minimum subscribed share capital
of at least £50,000 paid up to at least 25% before it can be incorporated.
This was a requirement of the Second EC Directive which set the
minimum subscribed share capital for public companies within the
European Community at 25,000 ECU. In addition to the payment of
the minimum subscribed share capital to at least 25% on initial
allotment of shares, the whole of any premium must be paid up (for
example, if a company issues 50,000 £1 par shares at £1.50, the
minimum subscribed share capital would be £37,500, that is, one-
quarter of £50,000 plus £25,000 premium) (s 101(2) and s 118).



