


STORM
CENTER

THIRD EDITION




Other Books by David M. O’Brien

PRIVACY, LAW, AND PUBLIC POLICY

THE PUBLIC'S RIGHT TO KNOW:
THE SUPREME COURT AND THE FIRST AMENDMENT

THE POLITICS OF TECHNOLOGY ASSFSSMENT-
INSTITUTIONS, PROCESSES AND POLICY DISPUTES
(with Donald Marchand)

VIEWS FROM THE BENCH
THE JUDIC IARY AND CONSTITUTIONAL POLITICS
(utth Mark Cannon)

WHAT PROCESS IS DUR
COURTS AND SCIENCE-POLICY DISPUTES

JUDICGIAL ROULETTE

CONSTITUTIONAE LAW AND POLIFICS
STRUGGLES FOR POWER AND GOVERNMFNTAI A(( OUNTABILITY

C ONSTITUTIONAL LAW AND POLITIC §
CIVIL RIGHTS AND CHVIL LIBERTIES

YJPREME COURT WAFCH

ABORTI®ON-AND AMERICAN POLITICS
(awsth.Bavhara Cratg)



STORM
CENTER

The Supreme Court in American Politics
THIRD EDITION

DAVID M. O'BRIEN

W ¢ W « Norton & Company

New York » London



Copyright © 1993, 1990, 1986 by David M. O’Brien
All rights reserved
Printed in the United States of America
The text of this book is composed in Caledonia,
with the display set in Centaur.
Composition and manufacturing by the Maple-Vail Book Manufacturing Group.
Book design by Marjorie Flock.
Third Edition

Library of Congress Cataloging-in-Publication Data
O’Brien, David M.
Storm center : the Supreme Court in American Politics / David M.
O’Brien.—3rd ed.
p. cm.
Includes bibliographical references (p. 459) and index.

1. United States. Supreme Court. 2. Political questions and
judicial power—United States. 3. Judicial process—United States.
I. Title.

KF8742.027 1993
347.73' 26—dcz20
(347.30735] 92-17079
ISBN 0-393-03521-2
ISBN 0-393-96356-X (pa)

W. W. Norton & Company, Inc.

500 Fifth Avenue, New York, N.Y. 10110
W. W. Norton & Company Ltd.

10 Coptic Street, London WC1A 1PU
1234567890



For Benjamin and Sara






Contents

ONE

TWO

THREE

llustrations, g

Tables and Charts, 11
Preface, 13
Acknowledgments, 17

A Struggle for Power. . . . . . . . . . ..

Abortion, the Court, and American Politics.
No Longer “the Least Dangerous” Branch

The Cult of the Robe. . . . . . . . . . ..

The Myth of Merit. Process of Appointment.
Political Trade-offs. Packing the Court.

Betrayed by Justice. Off-the-Bench Activities.

Independence and Accountability

Life in the Marble Temple . . . . . . . . .

Before the Marble Temple. In the Marble
Temple. Justice and Company—Nine Little
Law Firms. Administrative Staff and Political
Struggles. Managing the Caseload



8

Contents

FOUR Deciding What to Decide . . . . . . . . . . 202

FIVE

SIX

Access to Justice. Setting the Agenda. Agenda
for Policy-making—Who Benefits, Who Loses?
Review Denied, Justice Denied?

Deciding Cases and Writing Opinions . . . . 272
The Role of Oral Argument. Conference on Mer-

its. Opinion-Writing Process. The Value of

Judicial Opinions. Institutional and Individual
Opinions

The Court and American Life. . . . . . . . 347
Opinion Days. Communicating Decisions to the
Media. Implementing Rulings and Achieving
Compliance. The Supreme Court and American

Life

Appendix, Members of the Supreme Court of
the United States, 411

Notes, 415

Glossary, 454

Selected Further Readings, 459

Index, 463



Ilustrations

Proponents on both sides of the abortion issue demonstrate
outside the Supreme Court Building.

Note from Justice Harlan Stone, recommending individuals
for appointment to the Supreme Court in 1930, with Presi-
dent Herbert Hoover’s notes.

President Gerald Ford’s list of potential nominees for the
Supreme Court in 1975, prepared by his attorney general,
on which Ford rank ordered and penciled in other possible
candidates, before nominating John Paul Stevens.

Justice Sandra Day O’Connor, the first woman appointed
to the Supreme Court, and Chief Justice Warren Burger.

The Hughes Court, pictured in the New York Times, Feb-
ruary 14, 1937
Justice Hugo Black in his chambers.

President Dwight D. Eisenhower and Chief Justice Earl
Warren with Vice-President Richard Nixon.

Clarence Thomas responding to decade-old charges that he
had sexually harassed Anita Hill.

Law school professor Anita Hill testifying before the Sen-
ate Judiciary Committee.

57

69

79
91

95
97

106
120

121



10 Hlustrations

Justice Abe Fortas, with National Security Adviser Clark
Clifford, advising President Lyndon Johnson in the Oval
Office of the White House.

The Supreme Court in session in the old Senate Chamber
of the United States Capitol.

Justice Oliver Wendell Holmes in his library at home
where he worked.

Members of the Taft Court in 1929 examining a model of
the building that now houses the Supreme Court.

Justice Stanley Reed in his chambers overlooking the
United States Capitol.

Chief Justice William Rehnquist discussing cases with his
law clerks in his chambers.

The conference room in the Supreme Court.

Chief Justice Warren Burger and Justice William O.
Douglas.

Justice Byron White working at one of the Court’s word
processors in his chambers.

Justice William J. Brennan, Jr., in his chambers.

Justice Antonin Scalia, appointed to the Supreme Court by
Ronald Reagan in 1986.

131
153
154
158
161

235
240

305

318
324

374



Tables and Charts

Decisions of the Supreme Court Overruled and Acts of Con-
gress Held Unconstitutional, 178g~1991; and State Laws and
Municipal Ordinances Overturned, 178g-1991

Supreme Court Nominations Rejected, Postponed, or With-
drawn Because of Senate Opposition

Case Selection: Chief Justice Vinson and His Clerks Rec-
ommendations

Docket and Filings, 1800-19g1
Major Legislation Affecting the Business of the Supreme Court

Avenues of Appeal: The Two Main Routes to the Supreme
Court

Paid and Unpaid Filings, 1935-1991

Disposition in Case Selection, 1973 Term
Disposition of Cases on Merits, 1987-1¢88 Term
The Business of the Supreme Court, 1825-1ggo
Case Disposition by Subject, 1981 Term

Opinion Writing, 1800~1991

Opinion Writing, 1937-19g1

Comparison of Dissent Rates

Comparative Constitutional Approaches in Opinions

Congressional Reversals of Statutory Decisions

63
75

175
190
193

109
233
246
257
261
262
330
331
341
345
399






Preface

HE Supreme Court, Justice Oliver Wendell Holmes

observed, is a “storm centre” of political controversy.

The Court stands as a temple of law—an arbitrator of
political disputes, an authoritative organ of law, and an
expression of the American ideal of “a government of laws,
not of men.” But it remains a fundamentally political institu-
tion. Behind the marble facade, the justices compete for influ-
ence; the Court itself is locked in a larger struggle for power
in society. This book is about the political struggles among
the justices and between the Court and rival political forces
in the country.

Within a week of the publication of the first edition of this
book Chief Justice Warren E. Burger resigned, and less than
a year later Justice Lewis F. Powell stepped down on June
28, 1987. With the elevation of William H. Rehnquist from
associate to chief justice and the addition of Justices Antonin
Scalia and Anthony Kennedy, the Supreme Court changed
complexion. The second edition dealt with the changes in the
life of the Court that occurred during the first few years of
Rehnquist’s chief justiceship and due to the addition of Pres-
ident Reagan’s last two appointees. Shortly after that edition
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appeared the Court’s leading liberal and one of its most influ-
ential members, Justice William J. Brennan, Jr., retired in
June 1991. One year later on the last day of the Court’s term,
June 27, 1991, his ideological ally, Justice Thurgood Marshall,
announced that he would step down. Their replacement on
the bench by Justices David H. Souter and Clarence Thomas
reinforced the conservative shift in direction of the “Rehn-
quist Court.” This third edition takes account of how those
further changes affected life within the marble temple and the
Rehnquist Court’s redirection and new uses of judicial power.
In particular, this edition highlights changes the Rehnquist
Court is forging in the areas of abortion, school desegregation,
school prayer, federalism, criminal justice, and affirmative
action.

Throughout this third edition I have incorporated new
material and research on how changes in the Court’s compo-
sition affect its internal operations, deference to past rulings,
and the doctrine of stare decisis, for example, along with the
direction of judicial policy-making and constitutional politics.
Discussions of the Court’s growing docket and the justices’
workload, conferences, oral argument sessions, agenda set-
ting, and decision-making processes, as well as opinion-writ-
ing practices have thus been thoroughly updated. In addition,
readers will find expanded treatments of the Court’s relation
to public opinion, critical elections, and partisan realign-
ments, along with more emphasis on the politics of judicial
policy-making and the institutional constraints and restraints
on achieving implementation and compliance with its rulings.

The underlying themes and arguments appearing in the
first edition, however, remain. As a political institution, the
Court wields an antidemocratic power and is rarely held directly
accountable for its decisions. Presidents invariably try to pack
the Court and, as Chapter Two shows, thereby influence pub-
lic policy beyond their limited time in the Oval Office. Through
their appointments, especially when filling a crucial seat or a



Preface 15

number of vacancies in short order, Presidents may indeed
leave their mark on the Court’s policy-making. On the bench,
however, justices are sovereign and may disappoint their
presidential benefactors, as well as find it difficult to refrain
from off-the-bench activities. Instead of leaving the world of
politics behind, the justices form a small political elite that
may wield potentially enormous power.

Life in the marble temple constrains judicial behavior and
the politics of making law. In historical perspective, Chapter
Three examines the institutional dynamics of the Court and
the changing working relations among the justices, and argues
that the Court has become increasingly bureaucratic in response
to growing caseloads. In addition, unlike any other federal
court, the Supreme Court now has virtually complete discre-
tion over its selection of cases and sets its own agenda for
policy-making. The justices’ control over deciding what to
decide and the processes by which they select cases are exam-
ined in Chapter Four. In explaining how justices decide cases
and the process of opinion writing, Chapter Five shows why
there is now less collective deliberation than there used to be
and how the Court has come to function more like a legislative
body. Critics of unpopular rulings have often castigated the
Court for being a “super legislature.” I aim to show that the
Court has instead come to function more like a legislative body
because it not only possesses the power to manage its docket
but to set its substantive policy-making agenda. As one justice
put it, “decisions have become more of an event, rather than
a process.” The justices now place less of a premium on col-
legial deliberations leading to institutional decisions and del-
egate more responsibilities to larger staffs within the Court.

Although the Court has come to function like a roving
commission monitoring the governmental process, its rulings
are not self-executing. The Court depends on other political
institutions and on public opinion to carry out its decisions.
But those forces may also curb the Court. The limitations of
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Supreme Court policy-making are considered in the final
chapter, but the basic conclusion may be stated at the outset:
the Court by itself holds less power to change the country
than either liberals or conservatives often claim. Major con-
frontations in constitutional politics, like those over school
desegregation, school prayer, and abortion, are determined
as much by what is possible in a system of free government
and in a pluralistic society as by what the Court says. The
Court’s policy-making, as with its rulings on abortion and school
desegregation, also evolves with changes in its composition
and in the country. In sum, the Court’s influence on Ameri-
can life rests on a paradox. Its political power is at once anti-
democratic and countermajoritarian. Yet that power, which
flows from giving meaning to the Constitution, truly rests, in
Chief Justice Edward White's words, “solely upon the approval
of a free people.”



