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Section 1 Introduction / Preface

Private foundations were codified in Panama on 12 June 1995 by Law No. 25 La
Ley de Fundaciones de Interés Privado (“LFIP”). Panama used the law govern-
ing foundations in Liechtenstein as its basis and adopted some of the wording li-
terally. It would, however, be wrong to assume that the interpretation of Liech-
tenstein norms can be transferred to the Panamanian legal standards without
further ado. On the contrary, future administrative and legal practice in Panama
and Liechtenstein will show the extent to which the two countries adopt the same
or differing approaches to administering their laws governing foundations.

The legal system in Panama is based on Roman law and is classified as a “ci-
vil law system”, also known as continental law or codification. It does, however,
also include numerous elements of Anglo-Saxon law (“common law”). Added to
which, Panama frequently incorporates modern and current elements from other
systems into its own legal system and will probably continue to do so in the fu-
ture.

Since the Panama foundation that forms the basis of this work is also com-
pared with a normal joint stock company,! the creation of the joint stock compa-
ny (Panama Company) in 1927 is also worth mentioning in relation to the law
governing foundations in Panama.? The Liechtenstein Foundation Act was by far
not the only source of inspiration for the Panamanian foundation; it was also in-
fluenced to a major extent by the ideology behind the Panamanian “fideicom-
miss” and the Anglo-Saxon “trust”.? Eleven years before the Foundation Act was
introduced, the Anglo-Saxon trust was codified in Panama, in 1984,* and con-
tains many similarities with the foundation that was introduced at a later date.
According to the opinion of some Panamanian academics, the foundation (pri-
vate foundation) represents an incorporation of the Anglo-Saxon trust into the
continental legal system of civil law, which is why they call it a “continental

' Cf. below: Section 3 Systematic Interpretation / The Incorporation of the LFIP into
Panama’s Legal System

2 Law No. 32 from 1927, La Ley de La Sociedad Anénima (SA).

3 Via the ratification and recognition of the trust pursuant to the Hague Convention,
1985.

4 Law No. 1 dated 5 January 1984, La Ley de Fideicomisos. (hereafter: LF). Cf. also
the global recognition of trusts in the Hague Convention, 1985.

13



trust”.3 In light of the responsibility associated with, and functions of, asset ma-
nagement, fiduciary regulations and norms must also be considered; in both Pa-
nama and Liechtenstein these are subject to subsidiary application.6

The aim of this book is to examine the Panamanian foundation — La Funda-
cion de Interés Privado — in more detail. By interpreting the articles of the law
and associated rulings, and taking account of legal teachings, it aims to promote
a better understanding of the legal institution of the “Panama Foundation”.

5 Boutin, 2000, p.17 et seqq.

Cf. the description and delimitation of the foundation in Liechtenstein pursuant to OL
Art.552 Para.3 PGR: “The judge shall decide in the individual case the extent to
which separately administered assets (fund) shall be entitled to independence accord-
ing to private law or to the character of trust property”.

14



Section 2 Historical Interpretation / History of the Origins of the
LFIP

At some point during the evolution of mankind, “man” claimed the right to indi-
vidual self-awareness, started to focus on his “being”, which automatically in-
cluded the aspect of “no longer being”, ventured the leap to the Gods — the “im-
mortals” — and finally wrestled with his fate of “being mortal”.”

By developing a legal system, individualized “man” finally searched for, and
created, the tools he needed firstly to realize the symbiosis of his rebellion
against mortality and his wish to continue to “rule” even after his death and, in
doing so, to continue shaping the history of his family, and secondly to give him
the means of making his dreams come true: First of all, he developed the law of
succession and stipulated as an absolute right in rem that “the legal powers of a
person, which we know as that person’s assets and the sum of which constitutes
the wealth of that person, do not dissolve into nothing upon the death of said per-
son”.8

The transfer of ownership is determined by the law or by the deceased testat-
or. An analysis of history teaches us that the law of succession has its roots in the
family in every nation, albeit with differing principles and legal norms.®

From a historical perspective, the evolution of the purpose of foundations can
be roughly divided into five phases of European foundation law history. These
are: pre-Christian ancient times, the middle ages under the influence of Christia-
nity, the trend towards secularization in the late middle and early modern ages,
the national codification in the 19th century, and the rediscovery of the founda-
tion in modern times. '?

Foundations not only played a significant role in the social development of
Europe; early foundations emerged in Egypt and can still be seen today in va-
rious representations of the philosophy behind foundations, such as the “Wakf”

7 Santo-Passo, p.44.
8  Santo-Passo, p.44.
9 Cf. Santo-Passo, p.44.
10 Cf. Schliiter, p.36.

15



or “Habous”.!! These were not, however, private foundations — they were aimed
at common welfare.

I. Foundation elements in ancient times

The primary element in Roman law was the will (successio ab intestato was
deemed “undesirably makeshift”).!? One thing is certain: neither the Greeks nor
the Romans created the foundation (for private or common benefit) as we know
it today. Establishments and independent foundations as they are understood in
modern legal terms did not exist in Greek or Roman law. The model of a legal
entity was unknown to these legal systems.!> A model or theoretical legal entity
was not an aspect in Roman law. If such a model did exist at all, then only as a
model of corporations.!# Contrary to the definition of the legal entity, Roman law
has always known the term of corporation as an association of individuals, where
the members can change but the legal identity remains intact in spite of the alter-
ed composition.'?

Pursuant to the Justinian Code, for example, institutions existed, which were
dedicated to so-called piae causae (pious causes); these were generally public
charity organizations whose activities are reminiscent of modern-day common-
benefit foundations.!® Other charitable institutions in the day of Justinian in-
clude the venerabiles domus.'” The legal capacity of both the piae causae and
the venerabiles domus was limited. On the one hand, they were granted proprie-
tary rights, mainly in the form of privileges,'® which virtually gave them legal
entity status. On the other hand, they were comparable to, if not even treated the
same as, natural persons.!? For example, the monks (in a monastery) or the poor

'L Cf. Schiiiter, p.36.

12 Santo-Passo, p.45.

13 dlexander, Introduction.

14 Alexander, p.4.

15" Kaser,RPI1§ 721

16 See Alexander, p.9; Cf. also recital 19 Foundations in the middle ages (first paragraph
after this heading) in this book.

Alexander, p.19 et seqq. The Codex Justinianus and the Justinian amendments are the
main sources. In the first case, primarily the second and third headings of the first
book. The amendments include primarily 7, 120 and 131.

Alexander, p.23. These institutions were allowed to inherit, they were allowed to ac-
cept bequests or entails, they were allowed to sign contracts and rental contracts for a
maximum term of 30 years under the law of obligations.

Alexander, p.20 et seqq.
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