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Preface

The purpose of this book is to bring together for the first time in one place
a collection of original historical, normative, and behavioral essays on the
exercise of activism and restraint by the U.S. Supreme Court. Judicial activism
and restraint are central concepts for students in any discipline who study the
Supreme Court. Therefore, this volume can be used by upper-division under-
graduates and graduate and law students studying constitutional law, legal
history and philosophy, and judicial process and behavior.

The book is designed to examine questions of Supreme Court activism and
restraint by presenting a wide spectrum of views on the character and scope of
the Supreme Court’s power in the American political system. Rather than
advancing one point of view, the book illuminates the fundamental issues in
the debate over the Court’s power by providing provocative and conflicting per-
spectives on those issues. In this way, the book poses and explores afresh the
enduring questions that have long informed scholarly inquiry on the Court’s
function in our constitutional system.

Despite the central place that students of the Supreme Court must assign
to the concepts of activism and restraint, it is surprising that no volume in print
attempts to do what we have tried to accomplish in this book. The salience of
the subject matter, the diversity of positions advanced, the presentation of
material written specifically for this volume, and the inclusion of chapters
written from historical, normative, and behavioral perspectives lead us to believe
that this book fills a substantial gap in scholarly work on the Court. To be sure,
Raoul Berger’s Government by Judiciary (1977), Donald L. Horowitz’s The
Courts and Social Policy (1977), and Lino Graglia’s Disaster by Decree (1976)
address some of the issues on which our contributors focus. However, these
books have a narrower scope than this volume, are uniformly critical of the
Supreme Court’s policymaking, and advance highly individual assessments of
the Court’s proper role. It should also be emphasized that the chapters in this
book were completed in 1979 and 1980, and thus do not address questions
and arguments presented in two important books published recently: Jesse H.
Choper’s Judicial Review and the National Political Process (1980) and John
Hart Ely’s Democracy and Distrust (1980).

Like any book of this scope and length, the editors have benefited from the
cooperation and assistance of many people since the volume was first conceived
in 1978. First, of course, we express our deep appreciation to the contributing
authors whose efforts will ultimately determine the value of this volume.
Second, several anonymous reviewers significantly contributed to the process of
substantive revisions. Finally, we wish to thank Karen Finger for typing various
versions of the chapters, Robert Wigton for his assistance in proofreading the
manuscript, and Caitlin McCormick for her editorial suggestions.
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Part |
Historical Perspectives

The concepts of activism and restraint bear directly on what is perhaps the cen-
tral question that can be asked about the U.S. Supreme Court—what is the
proper role and range of powers of the Court in our governmental system? This
has been an enduring question for scholars of the judiciary throughout the
Court’s history. Indeed, in the past several years we have witnessed a flurry of
controversial books and articles on the “Imperial Judiciary” or “Government by
Judiciary”” which have once again raised scholarly and public debate about the
role of the Court.! Most of this literature suggests that the courts are reaching
out and grabbing too much power in the American political system.?

The chapters in part I focus on historical issues, showing that the history of
the Supreme Court has been an extraordinary one, Unquestionably, the Court
has evolved into a unique governmental institution. This is true primarily
because of the frequency and significance of the Court’s intervention in major
political, social, and economic issues throughout our nation’s history. There was
surely little prescience at this country’s founding of the position and authority
the Court was to claim and win for itself in our system. It is worth recalling that
in their history of the Republic, Morison and Commager concluded that ‘“the
Constitution left this branch of the government [the federal judiciary] even
more inchoate than the others.””® Indeed, even a cursory examination of the
Constitution provides striking evidence of the unspecified nature and formless
character of the judicial power established in Article III. A comparison with the
other branches is instructive.

Article I of the Constitution establishes the legislative branch. It discusses
the nature of the powers of Congress in approximately 2,300 words. The
description of Congress in Article I, Section 8, includes a lengthy and rather pre-
cise elaboration of the authority that the national legislature was intended to
exercise. Article II of the Constitution creates the executive branch. It describes
in roughly a thousand words the authority of the president and lists the numer-
ous specific powers, as well as the more general responsibilities, granted to the
chief executive.

In striking contrast to the constitutional provisions structuring the power of
the Congress and the president, Article III, which establishes the federal judici-
ary, consists of less than four hundred words. It contains no listing or itemiza-
tion of powers of the sort found in the Articles creating the judiciary’s sister
branches. While Article III, Section II, speaks directly to the jurisdiction of the
federal court system, there is no attempt whatever to delineate the nature of the
judicial power. In fact, Article III, Section I seems to take that question for
granted by simply stipulating, without further explanation, that *[t] he iudicial
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Power of the United States, shall be vested in one supreme Court, and in such
inferior Courts as the Congress may from time to time ordain and establish.”
The form and substance of that power receives little elaboration. In fact, the
Court’s most dramatic power, that of judicial review, is not explicitly recognized
or authorized in the Constitution, but derives from the clever but refutable logic
of Chief Justice Marshall in Marbury v. Madison.*

The constitutional omission regarding the distinctive nature of the judicial
power is of critical importance in appreciating the historical development of the
Supreme Court. To a greater degree than has been true of the other branches,
the Court has determined for itself the dimensions of its role in American
government. To be sure, there was an uncertain start as prominent political and
legal figures refused to accept, or resigned, seats on the Court, because the insti-
tution lacked the prestige and authority of Congress and the presidency.® How-
ever, beginning with several major—most would say activist—decisions under the
chief justiceship of John Marshall from 1801 through 1835,% the Court gradual-
ly established its place as a third coordinate branch of our national government.
Few would disagree with Lawrence Friedman’s assessment that the great chief
justice “had a sure touch for institutional solidity.”” The Marshall era trans-
formed the Court into far more than an ordinary court of law: it became a
powerful policymaking body, which asserted and won the authority to influence
some of the most salient issues of our nation’s formative years. It is perhaps not
entirely coincidential, then, that near the end of the Marshall era de Tocqueville
was moved to remark that “[s] carcely any political question arises in the United
States that is not resolved, sooner or later, into a judicial question.”®

And so it has been throughout the course of American history as consti-
tutional law and American political history have become inextricably inter-
twined. Of course, some Courts have leaned more toward frequent and influen-
tial intervention into the political process, while others have been relatively
quiescent. Carl B. Swisher characterized such oscillations thus: “[i]n some
periods and situations the Court appeared . . . so cautious and so eager to avoid
decision of constitutional questions as to be derelict in the performance of its
duties. At other times it has stirred popular wrath and damaged its prestige by
deciding questions beyond the scope of seeming necessity.”® In this sense an
understanding of Supreme Court activism and restraint is vital, for in large
measure the Court’s tendencies toward activism and restraint constitute the core
of its history and its impact on American national development. These concepts
or their equivalents have therefore been used for nearly two hundred years to
describe and understand the work of the Court.

Part I is composed of five chapters that attempt generally to place some of
the questions about activism and restraint in historical perspective. In the initial
chapter, Charles M. Lamb analyzes the concept and practice of judicial restraint,
thus providing an introduction to restraint by examining and critiquing its basic
premises and its leading maxims. Lamb emphasizes the subjective, relative nature
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of the concept and asks whether we should not totally abandon the notion of
restraint because of the perplexing problems and ambiguities associated with it.
He concludes that, although the concept of restraint suffers from several weak-
nesses, scholars have yet to develop an acceptable substitute; hence, Lamb
argues that it should not at present be abandoned. Lamb further contends that
rigorous behavioral research holds out the prospect of clarifying some of the
limitations of the label.

Marvin Schick, in chapter 2, argues that judicial activism is a dynamic con-
cept that must be assessed in the context of the politics and history of a given
era. During most of the Court’s history, he says, there was comparatively little
judicial activism. However, he maintains that within the last half-century virtual-
ly every Supreme Court has been activist. Schick believes that this is due not to
the predilections of individual justices, but to changes in the Court’s enviren-
ment. The pool of potential litigants is broader now, and it is more organized,
attentive, and politicized than ever before. The growing politicization of the
Court’s environment has significantly changed the range and nature of issues
brought before the justices, according to Schick, and has altered the role of the
high tribunal in our governmental structure.

In a judicial system based upon precedent, one would expect that a Court’s
formative years would leave an indelible imprint on future developments. In a
provocative argument in chapter 3, however, Wallace Mendelson examines the
work of the Marshall Court during the country’s early years and reaches some
unorthodox conclusions as to the legacy that the Court left for latter-day judi-
cial activists. The chapter challenges the conventional wisdom that Marshall was
the first and perhaps the greatest exemplar of judicial activism.!® It is a serious
misreading of our constitutional history and law, Mendelson argues, to see the
seeds of contemporary judicial activism in the work of the great chief justice.
Mendelson’s chapter, along with those of several other authors in this volume,
raises the bedeviling issue of how one can properly define and apply the labels of
judicial activism and restraint.

In chapter 4, Daniel Novak continues that theme in his exploration of acti-
vism and restraint in the economic sphere. He finds that Supreme Court deci-
sions on economic and property rights present a consistent pattern of activism
throughout much of our history. As Novak sees it, almost from its inception the
Court protected business freedom and defended property rights against en-
croachments by elected legislatures and executives. Novak examines the Court’s
intervention in these matters from the country’s founding to the 1930s. The
Court’s economic activism reached its peak, of course, in the conflict over Pre-
sident Franklin Roosevelt’s New Deal. That conflict ultimatley deflated the
Court’s economic activism and caused it to retreat from its prominent role in
national economic policymaking.

In the fifth and final chapter of part I, Gregory A. Caldeira and Donald J.
McCrone provide an overview of the Supreme Court’s development by asking
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whether the Court has been more activist in modern times than it was in pre-
vious eras. The authors measure activism by tallying the number of instances
per year from 1800 to 1973 in which the Supreme Court invalidated state or
federal laws. Historical patterns are presented and analyzed. The authors con-
clude that there was no significant trend in judicial activism toward the state
and federal legislatures before the Civil War. However, they see the Civil War as a
watershed period: from the end of the war through 1973, their data show that
there have been gradual, albeit irregular, increases in the number of federal and
state statutes invalidated by the Court each year.
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