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FOREWORD

This is a collection of excellent papers that were
first presented at the University of the Pacific
McGeorge School of Law Third Annual Waidring Con-
ference on comparative international transactions.
This year the Conference attracted experienced prac-
titioners, jurists and legal scholars from at least
eighteen different countries and jurisdictions. The
topic was on drafting and enforcing contracts in
common and civil law Jjurisdictions. Several top
quality reports were presented on the topic by se-
lected participants from the common and civil law
jurisdictions to provide a synthesis of the law from
their jurisdictions. Floor discussions on how vari-
ous Jjurisdictions approach similar issues followed
the presentations. After the Conference the authors
did a marvelous job revising the Conference papers.

This year's annual Waidring Conference was
organized by Professor Dennis Campbell, Director of
International Programs for McGeorge School of Law
and chaired by Mauro Rubino-Sammartano, who was
responsible for developing the topics, selecting the
speakers and leading the Conference discussions.
The Conference was a resounding success from both
the organizational aspects and substantive 1legal
discussions. This writer is honored to have been a
part of it.

The organization of the topiecs in this book
follows the natural stages of contract. That is, it
starts out with the issue of the formation of con-
tract, mutual assent and formalities. Then it
covers issues of interpretation, construction and
classification. Following that, it covers enforce-
ment. The last topic covered is on choice of forum
and law provisions in international contracts.

Several people made the work connected with
this book easier and deserve special mention and
thanks. Special thanks to Claude D. Rohwer,
Associate Dean, Graduate and International Studies,
McGeorge School of Law, for his enthusiastic sup-
port, to Gloria Durr whose organizational skills and
watchful eye checked every page and kept everything
under control, to Jo-Carol Arisman, Carla Janssen,
Nancy Salamy and the other secretaries for an excel-
lent job. Finally, as an editor I sought not to



alter the substance of the papers. If, however, my
editing has inadvertently changed the substance, I,
not the authors, am completely responsible for that.

Kojo Yelpaala

July 3, 1986
Sacramento, California
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FORMATION OF CONTRACTS -
CONSIDERATION IN ENGLISH LAW

JOHN A. E. YOUNG

1. INTRODUCTION: REQUIREMENTS OF BINDING
CONTRACT IN ENGLISH LAW

Let me start with the warning that in the time
available, any treatment of a large subject such as
'consideration' must inevitably be over-simplified
and somewhat superficial. However, I hope it will
serve its purpose of introducing those who were not
brought up in common law systems to at least the
main features of a doctrine which we have made pecu-
liarly our own.

Four elements must be present before there can
be a binding contract in English law and usually
there must also be a fifth. The first four are:

(a) offer.

(b) Acceptance.

(¢) Certainty, by which I mean that the terms must
neither be too vague nor obviously incomplete.

(d) Intention to create legal relations, by which I
mean that both parties must have intended to
enter into a legally enforceable contract.

The fifth element, which must be present in most
cases, is 'consideration.'

2. WHEN IS CONSIDERATION NOT REQUIRED IN ENGLISH
LAW?

There are five principal situations where the En-
glish courts will enforce a contract even in the
absence of consideration:

(a) Contract Made Under Seal. If a document is
signed under seal, i.e., if the document is what
we call a deed, then there is no need for con-
sideration. Of course many documents executed
under seal are in fact supported by substantial

1



(b)

(e)

(d)

consideration. However, if a lawyer is drafting
a contract where it could at 1least be argued
that one party was providing no consideration
for the promise of the other, then he will put
matters beyond doubt by providing for sealing.
In the old days the requirements for executing
and delivering a deed were formal. Now there
need not even be an actual seal; it is enough if
the document indicates where the seal is intend-
ed to be and if the parties sign it with the
intention of executing it as a deed. 'Delivery’
too is now more simple in that any conduct indi-
cating that one is releasing the document with
the intention to be bound by it is wusually
enough.

Gratuitous Bailment. The law of bailment in

England has always had its special rules. These
apply, for example, where A accepts B's property
for safe-keeping. The bailment can be for the
benefit of either bailor or bailee. It was for
the b?nefit of the bailee in Bainbridge v. Firm-
stone’ where the defendant asked for and was
given permission from the plaintiff to weigh two
boilers belonging to the plaintiff. In the
course of the weighing, the defendant damaged
the boilers. He was held liable for breach of
his promise to return them in good condition,
even though there was no agreement that he
should be paid for weighing or looking after the
boilers.

Bankers' Irrevocable Credits. In international

contracts for the sale of goods, payment is
often to be made by irrevocable credit. The
buyer instructs his bank to open an irrevocable
credit in favour of the seller; the bank tells
the seller that the credit has been opened and
that it will be paid when the seller 1lodges
specified shipping documents with the bank.
Although the seller has given no consideration
for the bank's promise, it is generally accepted
that the bank cannot withdraw from the arrange-
ment. Some other systems might perhaps have
regarded the bank as making a 'firm offer!' to
the seller coupled with an implied promise not
to revoke it provided the shipping documents
were presented within a reasonable time. This
would not have been a solution in England as the
rule is that a firm offer is not binding unless
the offeree has provided some consideration for
it.

Auction Sales Without Reserve. Where goods are

put up for auction without a reserve price being
stipulated, there is no contract of sale if the

1. (1838) BA&E T43.
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auctioneer refuses to knock the goods down to
the highest bidder. However, the auctioneer can
be made liable to the highest bidder in damages
for having broken what amounts to a separate
contract (to which he rather than the seller is
a party) that the sale will be without reserve.

(e) Estoppel. There are some situations where En-
glish law regards a person as being 'estopped!
from going back on the promise he has made and
on which the other party has relied, even if
that other party has given no consideration for
it. I will deal with this in more detail in
Section 7 below.

3. CONSIDERATION DEFINED

I will start by describing a case which illustrates
neatly the distinction between consideration on the
one hand, and motive or conditions on the other. 1In
Thomas v. Thomas, a man shortly before he died
expressed the wish that his widow should be allowed
the use of his house during her lifetime. After his
death, his executors promised to transfer the house
to the widow during her life or (apparently being
more cautious than the testator) for so long as she
should remain a widow. The promise of the executors
was expressed to be 'in consideration of the wishes
of the testator, and provided also that the widow
pays one pound per annum towards the ground rent and
keeps the house in repair'. The executors then had
second thoughts and the widow sued them for breaking
the agreement. The court held that the fact that
the executors expressed themselves as entering into
the agreement 'in consideration of the wishes of the
testator' did not in fact amount to consideration in
law; it was merely their motive. Moreover, that the
plaintiff should remain a widow was not part of the
consideration but merely a condition of her remain-
ing entitled to enforce the promise by the execu-
tors. However, the widow was successful in her
action since the court accepted that the widow's
undertaking to pay one pound per annum and to keep
the house in repair amounted to sufficient consider-
ation for the executors' promise.

Basic to the English doctrine of consideration
is the idea of reciprocity. Something which the law
would regard as being of value must be given in
return for a promise before that promise will be
enforceable. The doctrine is concerned not with the
consideration for a contract but with whether each

2. (1842) 2QB 851.
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