CONSTITUTIONAL LAW

JAMES PARKER HALL, A. B, LL. B.

Professor of Law and Dean of Law School,

University of Chicago

PUBLISHED BY
LASALLE EXTENSION UNIVERSITY
CHICAGO




¢ £ ]

| This volume is one in a series entitled A
" AMERICAN LAW AND PROCEDURE

COPYRIGHT, .!910, 1911
LaSALLE EXTENSION UNIVERSITY

o




g 1
g 2
§ 3.
§ 4
§ 5.
§ 6.
37
-
§ 9.
§ 10.
§ 1L
§ 12,
§ 13.
§ 14.
§ 15.
§ 16.
§ 17
§ 18
§ 19

CONTENTS

CONSTITUTIONAL LAW.

PART I.
GENERAL CONCEPTIONS.
CHAPTER 1.
Preliminary Topics.
SECTION 1.
Nature of American Constitutional Law.

Modern constitutional government............. e RS 1k
At a8 6 o0nsbEaUION . i i s s s s w0 3
The English eonstitution and Parliament................ 3
Differences between written and unwritten constitutions.. 4
Written constitutions in Ameriea.....i...oveecssvvessscs 5
Outline of American constitutional history before 1789.... 6

SECTION 2.

Making and Changing American Constitutions.

Earliest Ameriean state constitutions................... 8
Constitnution of Massgehusebte: oot sb b cawviivisine 9
Phia Avticles af Confoderation. (. cicviviiceitensvsvnsis 10
Adoption of the United States Constitution............... 11
Modes of amending constitutions...........cevevvvenn.. 12

Same: Where constitution eontains no express provision.. 13
Same: Where constitution provides a non-exclusive mode

bleamendment = L T s e e e B es 14
Same: Exclusive mode of amendment expressly provided.. 14
Pageatal revolulIons, o s e e 14
Amendment of Federal Constitution..........c.cevvuenn. 15

SECTION 3.
Separation of Departments of Government.
Cloneral Amerioan Q0Ctrine« o/ i siess pins soston . 16
Judicial powers cannot be exercised by legislative and

adininastralbve bodies, (.. iisei st r e e 16

bame’ Taurther Mlustrations. . . oi ciniiine vy 37



0N LR N O
DN DN DD
SRR

CON COR O LN DN LR 611 COR
S
—

Sadl

§ 29.
§ 30.
§ 31.
§ 32.
§ 33.
§ 34.
§ 35.
§ 36.

CONTENTS

Non-judicial powers cannot be conferred on courts......... 18
Inherent powers of departments of government........... 19
Limitations of general doetrine..........cocevvviinnnn... 21
Same: Appointment of officers—Taxation.............. 21
SECTION 4.
The States and The United States.
General theory of state powers..................... e 22
Powers of state governments before 1789................. 23
Division of powers between state and nation effected by
Federal - Constitution. .< v videiaiiiiiineiiiaisaioe ST
Nature of the Federal Government: Of limited powers.. 26
Same: Supreme in its sphere....... SRR SRR
CHAPTER II.
Function of Judiciary in Enforcing Constitutions.
sEcTION 1. :
Power to Declare Laws Unconstitutional.
Departments of government...........c..co.coceneenns Siasee
Power to declare laws unconstitutional. Where does it
reside. e SR e e i s 29
* Same: FEuropean doetrine........ceceevececencencens 29
Same: English doetrine.....ccooceivieeee covuvenenenn 3%
Colonial practice—Its influenee..........ccceveeenee ey
Early American decisions........coceccencnceeanen.es R
Decision under Federal Constitution: Marbury v. Madison 34
Reasons for the doectrine............. R R o . 35
SECTION 2.
Limitations Upon Ezercise of Power.
Power is strictly judicial in character..............ccveee 36
Unconstitutionality should be clear....... SRR vk 36
Same: Judicial declarations to this effeet................ 38
Exercised only in actual litigation...........c.coveee. crestng
Power not applicable to political aets............cenvene 40
When other departments eannot be compelled to act....- 42
Laws not invalid merely because unwise................. 43
Administrative regulations of the power...... S . 44
SECTION 3.
Effect of an Unconstitutional Act.
In general—Incidental effeet...............o0veee S 46
Effect of partial unconstitutionality......... Sr s v,




CONTENTS iii

SECTION 4.
Advisory Opinions.
§ 47. Nature and effect of advisory opinions......ceeeeeeesses 48
PART IL

FUNDAMENTAL RIGHTS.
CHAPTER IIL

History and Scope of Fundamental Constitutional Rights.
SECTION 1.
Classification of Constitutional Provisions.
§ 62. Provisions establishing the frame of government.......... 50

§ 63. Provisions guaranteeing fundamental private rights...... 50
§ 64. Provisions regulating intergovernmental relations under our
Federal system.......ccoocveceacecccces R R R R 52
§ 65. Provisions regulating government in detaily; : oovh IR g 52
SECTION 2.

State and Federal Constitutional Guarantees Before 1865.
§ 66. Early state constitutions and original Federal Constitution. 53

§ 67. Federal bill of rights—Amendments I to X............... 53
§ 68. Federal prohibitions upon the states before 1865.......... 64
SECTION 3.

Scope of Later Amendments to Federal Comstitution.

§ 69. Thirteenth Amendment.............ccoenenn. el e 56
§ 70. Adoption of Fourteenth Amendment...........coovvvnnnne 57
§ 71. Analysis of Fourteenth Amendment.............ccoveeee 58
§ 72. Fourteenth Amendment forbids state action ORI e S 59
§ 73. What amounts to state action...............coovvnnn.. 61

§ 74. What are privileges and immunities of citizens of
Unsted Btates i s s ey 62
§ 75. Fifteenth Amendment............. SRS e e S 66
CHAPTER IV.
Political Rights.
sectioN 1.
Citizenship.
§ 76. Federal citizenship before Fourteenth Amendment....... 67
§ 77. Citizenship by birth under Fourteenth Amendment....... 68
§ 78. Limitations upon citizenship by birth......... ehe 68
§ 79. Meaning of ‘““born within the United States’’........... 69

§ 80. Persons excluded as not ‘‘subjeet to the jurisdietion’’.... 70



COR N AP U €OR COn O
o oo © o
(=2}

§ 88.

§ 9.
§ 90.

§ o7.

§ 98.
§ 99.
§100.

§101.
§102.
§103.
§104,
§105.

IR A

o R

‘N ¢

CONTENTS

(a) Children of diplomatic representatives............. 70
(b) Children born on foreign public vessels............ 71
(e¢) Children of public enemies in hostile oceupation of
tetpitory ‘ol AR Ot e T e A e e S 71
fd)  Expatniated. Dertuons- . o0 iviiiriie s Bien s g sne 72
A R B S 0 T o e e e R R R Pl 72
Status of native inhabitants of eeded Spanish colonies.... 73
BSiatuy of corpOrations; . . .vu e issiessissos S a s ERe b ies 74
SECTION 2.
Naturalization.
Exclusive power of Federal Government over national
CLIRENEHID - . vl poiidema i i i s B s s A e v 74
Clollective naturaligabion o i i adiiavosvioinivimiess 75
Power to confer state citizenshipP......sssawssssosoniodhs 75
SECTION 3.
Suffrage.
Early qualifications for state suffrage................... 76
Original provisions of Federal Constitution.............. 76
Constitutional changes affecting suffrage before Fifteenth
AINEnAOnt: 0 et g s Sir SR S b 78
State limitations upon suffrage since Fifteenth Amend-
i TRES s S R R S SRR e R s TR 79
Suffrage not a necessary incident of eitizenship.......... 81
Relation of suffrage limitations to congressional repre-
HERTREION i 520 s i s vis s iveoleis s w i e e kg o e 82
SECTION 4.

Miscellaneous Political Rights.
Republican form of government, invasion, and domestie

g T R R G G S TG e SR e G L i 83
Hreedom of ‘speech and prese i il ol cndaloaiiiides 83
Right of assemblage and petition..........c...o.0a... 84
Right to-bear arms V.o sl daiiiai Adiiiivea 84

CHAPTER V.
Personal and Religious Liberty.
Constitutional history of slavery in United States........ 86
What constitutes slavery? Compulsory service of sailor.. 87
Same: Compulsory service to discharge debt........... 88
Same: Imprisonment for breach of labor contract.... 89
Rolipioas Bherly ooiiiisiiciaseiisrirs iovapviacantai g 90




§106.

§107.
§108.
§109.
§110.
§111.
§112.
§113.

§114.
§115.
§116.
§117.

§118.
§119.
§120.

§121.
§122.
§123.
§124,

§125.

§126.
§127.
§128.
§129.

CONTENTS v

CHAPTER VI
Protection to Persons Accused of Crime.
Introduction ol . Zasieiie i s s e e e o v 9L
SECTION 1.
Bills of Attainder and Ex Post Facto Laws.
Bills'of attaifider. o it i G mpr o s sinaia s moe 92
Ex post facto laws: Early defipition....... e i 92
Same: Laterdefmtion ci e s o degin s s e 94
What is a mitigation of punishment..................... 94
Changes in Procedure.......coeeeeeosecconcconnaannncns 95
Retroactive qualifications for a profession................ 96
Same: Ex post facto if unreasonable................... 98
SECTION 2.

Self-Incrimination.

General scope of privilege.........ovevviuiiiinnianenens 99
Purely personal ..........oou0ccscsscbocscssancnnoassns 100
Protects only against criminal prosecution................ 100
Secures immunity only in the immediate jurisdiction..... 101
SECTION 3.
Unreasonable Searches and Seizures.
General scope of privilege.........oceveiienaeeeacencnns 101
Bxtends to the mails....icceeeeereccrescsvososcassaces 102
Forbids general warrants.........cc.ceeeeenesnocncascens 103
SECTION 4.
Juries.
Definition of a trial Jury....ecoeeeeeeeccscceccocoecccaes 104
Constitutional funetion of judge in jury trials............ 104
Misdemeanors may be tried without jury................ 105
Diversities of constitutional requirement............ ..., 105
Grand JUrieS....eeseecececnansocserccorsanaanssaccsccss 106
SECTION 5.

Miscellaneous Rights.
Notice—Witnesses—Counsel ........cceevvieeeeenccnnes 106
Excessive bail and fines....coeeeeereriieiereaniacnens 107
Cruel and unusual punishments.......cccoveieneecencenn. 107
Double jeOPardy «..cc.eeeessesssecancrencanonaaecccnes 102



§130.
§131.
§132.
§133.
§134.
§135.
§136.
§137.

§138.
§139.
§140.
§141.

§142.

§143.

§144.

§145.
§146.
§147.
§148.
§149.
§150.
§151.

CONTENTS

CHAPTER VIIL.
Due Process and Equal Protection of Law: Procedure.
SECTION 1.
Due Process of Law.

General requisites of due process in procedure.......... ARk
LIRS a0 R G R e GRS e R e 112
Any procedure giving notice and fair hearing is valid....113
Procedure according to settled usage is valid............. 115
Summary destruetion of personal property.............. 117
Exercise of legislative power by boards................. 118
Proper procedure for taxation and eminent domain...... 119
Procedure in matters over which government has absolute

CONUEOL 2 il s s ceie e SR S O 121
Judicial tribunal not NECSSATY. ... . i v sniSvsosvsh viuis 122
Hand ot votiderdgmyed. i s oiet s v st i 124
Erroneous and fraudulent decisions...........cciveinnn. 125
Denying or hindering access to the courts upon the ques-

fion -of ‘diié proceps itselfi .o il iiiiiiot 126
Self-incrimination not forbidden—Confronting witnesses

ot veanIred: L iR L o e s T s ey 128

SECTION 2.
Equal Protection of the Laws.
Diseriminatory exelusion from jury service...... S e 129
CHAPTER VIIIL.

Due Process and Equal Protection of Law: Powers of
Regulation—Police Power.
sEcTioON 1.

General Conceptions.
Fundamental guarantees apply to rights as well as pro-

s e s e e e e e e AR B S s R S 13%
They apply to all departments of government............ 132
Meaning of libertye. i oo i v e N i R 133
Meaning of deprivation of property.......cceoeeveoneess 135
Meaning of equal protection of the laws................. 136
Application of these guarantees to corporations.......... 138
Definition of police -power.. i it S el aiiniy ol 139
Classification of subjects of police power............ vereddl



§152.
§153.

§154.

§155.
§156.
§157.

§158.
§159.
§160.
§161.
§162.

§163.

§164.
§165.
§166.
§167.

§168.
§169.
§170.

§171.

§172.
§173.
§174.
§175.
§176.
§177.
§178.
§179.
§180.

CONTENTS vii

SECTION 2.
Regulation of Social Interests.

B T T T s e R B b s e U e 140
Pablier MOralE e e e L e e 141
Publiecsafety . vin croiian i et s 143
Public order and ecomfort—Estheties.............c.c.oun.. 143
Licensing -aceupations Lol s s S e e L S 144
Domestic relations—Dependent, delinquent, and defective

POLBONS oy iiis s i e s e s s T 144

SECTION 3..
FEconomic Interests.

B0 T R i e S e e e e 145
Profection againtArand. . .. oo n iyt i 146
Protection acafal oppresBion i vy, v i vr s oo e a6 146
Business affected with a public interest................. 148
Regulation <of Corperations.. v oot o svesneins s voais 150
Regulation of ownership of property.......cocovvuunn... 150
Compelling joint action to improve property............. 151
Special liabilities due to nature of business.............. 152
Special liabilities due to natural condition of property....152
Hemactive daws . L eeits S el e i 153
SECTION 4.
Administrative Regulations.
T el e S e e e T SRR R 155
AT AT D R i el e S S e L 156
Prima facie miles of evidenee. 5o i iy rasins v 157

CHAPTER IX.

Due Process and Equal Protection of Law: Taxation.

Goneral eaIRIbes s e e 158
SECTION 1.
Jurisdiction for Purposes of Taxation.
Object taxed must have situs in jurisdietion............ 158
Real' estate and- ehatlels: [ . oo, i viviiando. ehina s dove 159
Cotperataiasiat - 0oy o Esies o il i e 160
Corporate assets in several states....................... 161
L b T R R R S e e T Sl e 163
Documentary evidence of debts or property.............. 164
Credits employed in business........covveeeeeenenennnn. 165
Shares of stock: 7 v b b 166
PEBNCHINER 5 i i ot de isi il e i 167



viii

§181.
§182.
§183.
§184.
§185.

§186.
§187.
§188.
§189.
§190.
§i91.
§192.
§193.
§194.

§195.
§196.
§197.

§198.
§199.
§200.
§201.
§202.
§203.
§204.
§205.
§206.

Due
§207.
§208.

§209.
§210.
§211.
§212.

CONTENTS

Situs of property for inheritance taxes.................. 169
Same: Domestic property of resident decedent........... 170
Same: Foreign property of resident decedent............ 170
Same: Domestic property of non-resident decedent....... 171
Foreign property of non-resident decedent............... 173
SECTION 2.
What is a Public Purpose for Taxation?
Discharge of governmental functions.................... 173
Objects not in faet of public benefit.................... 175
Demoralizing public benefits......oooveeinnnieiiinan. 175
Supplying needs for which private enterprise is inadequate.177
Influence of historical considerations................... 180
Pax cxemptions wiariiiyy sl s nde i vl se s snaii va 180
Discharging moral obligations of government............. 181
PERBIONE & 5o siciie s biev vis arsli oo bpee s s 8 i s SR pal 183
Pablic eharity. . il fivinmd yreaiasive v o votstommis oo oisione 183
SECTION 3.
Classification of Objects for Taxation.

In- generaloc. oo, e SR R e s 184
General munieipal taxation.......ocoviiiiiiiiiiieneeaen 184
Municipal taxing district may be created for special

BEOINE oooiisiiss s it R e g s e s 185
Tllustrations—Limits of doetrine...........coevneinnnnn. 186
Theory of local assessments..........c.oocviineeiinn.nn. 188
Same: Exceptions and qualifications................... 189
Different kinds of taxes......cooveeeeriencnuecccscnans 191
Legislative diseretion in selecting objeets of taxation....192
Same:  Timitations. ;v e« doe exsiedasmiaion gob s avisistion o 193
Same:  Tllustrations: . v didudisvi Sgf s vniicaainsos Vosponons 195
Progressive taxation........ccocvevvceeciiiiiiiiiieen, 196
Confiscatory taxation........ccoeveriieiiineiniiaaineens 197

CHAPTER X.

Process and Equal Protection of Law: Eminent Domain.
Power of eminent domain and guarantees respecting it..199
Various interferences with property distinguished from

eminent domain .. il Gh s A i v e e 200
What is a public USe .....evviiieneeireniiiiiinenne.. 201
Samp:  THustYations: . i wuiia. dnle &b imenivvi s s oaites v 203
Same: Esthetic purposes ........c.ceeeeceveenns S 205
Legislative diseretion ............ iR BT e i AD



CONTENTS ix

§213. What kind of property may be taken ................. 206
§214. What amounts to a taking of property ................. 207
§215. Physical occupation of property..........cociiiiiien.n. 208
§216. Substantial intrusion of tangible material................ 209
§217. Noise and pollution of atmosphere. ... coeveenacivinnane 210
§218. Improvement of DAavigation. ..cooveiieeiiiiiiiiaiians 211
§219. Changes in public Streets.............cocvveeeeeceeecns 211
§220. What are legitimate public uses of streets .............. 213
§221. Compensation in MONEY......coeevervneeerrerinnneecenes 214
§222. Compensation in benefits.......ccoeeeeriiiiiiiianecnns 216
§223. Preliminary surveys before compensation..........cc..0. 216
§224. Liability for damaging property.........co.occeceeeees 217
§225. Condemnation proceedings...........ceeeeecessennceeecs 218
CHAPTER XI.
Laws Impairing Obligations of Contracts.

§226. Constitutional prohibitions ......e.eeiiiiiiiiiiiiiiaees 219
§227. What acts of impairment are forbidden .. .. vi.oss o s 220
§228. What is a contract ......oooeeueeirinarinrianerneenenns 221
§229. Same: Grants ........c.cccciciiiiiiiniiinniieeiennen 222
§230. Same: Corporation charters..........cocvovveeeieeaens 224
§231. What is the obligation of a contraet........ RO e S 225
§232. Impairment of remedies for breach of contract.......... 227
§233. Same: Municipal bond €ases.........covieeieiiiiienenn 229
§233a. Same: No taxing officers..........coeueieiiencencneees 230
§234. Same: Abolition of indebted muniecipality............ 231
§235. Valid changes in e SRR b e e AN AR R 232
§236. Special charter privileges as confracts.................. 233
§237. Qualifications of this doctrine............... A e 234
§238. Strict construction of special privileges................ 235
§239. Special privileges construed non-transferable............ 237
§240. Certain legislative powers unrestrainable by contract.

Regulation of public morals . ..ccivioeieeniseine.es 238
§241. Same: Public health and gfebyivannh v 240
§242. Same: Important administrative and economic interests..241
§243. Private contracts that affeet the public.................. 243
§2 Reserved power of states to repeal corporate charters....244
§245.VD1I_’§%t_egtion of property acquired before repeal........... 245

:
:
1
j



§246.
§246a.
§247.
§248.

§249.
§250.
§251.
§252.
§253.
§254.
§265.

§256.
§257.
§258.
§250.
§260.

§261.
§262.

§263.
§264.
§265.
§266.
§267.
§268.

§269.

§270.

CONTENTS

Effect of state bankruptey Yaws - oo e v Cesiiien gt 246
Foreign suit on contract.......coocveeereneeiniianaeans 247
Foreign contracts ......ocececereseacscereincuananaeens 248
Laws increasing the obligation of contracts.............. 248
PART IIL
THE FEDERAL GOVERNMENT.
CHAPTER XIL

Federal Powers and Their Exercise.
General principles of construction: Striet versus liberal. .249

Tmplied POWErS «...ccoececnscaranssncantnoratnoncaocss 251
Powers implied from groups of other powers............. 253
Exclusive and concurrent POWeIS.......cecoeeseeenccnes 2564
Purposes for which Federal powers may be exercised....255
Prohibitions upon the exercise of Federal powers........ 257
Reserved powers of the states...........ccoceeneneecee. 257

CHAPTER XIII.
Territories, Dependencies, and New States.

Cession of western lands to United States.............. 259
Tmplied powers to annex territory......o.cooeeeeeeeeeen. 259
Federal sovereignty in territories.............c...oeennn 260

Application in territories of constitutional prohibitions....261
Spanish eessions of 1898—Power to acquire ‘‘unin-

corporated?’ eITILOTY ....cevveesnreermuereneeeenen 263
Territorial classification of Federal jurisdietion......... 265
Prohibitions applicable in states and incorporated ter-

ritories ...coeeeeces T S R T e o 266
Judieiary article applies in states onlys. siaan seio, oo 266
Unincorporated terTitory ......cccceseecerencnnnnececes 267 -
Foreign territory temporarily occupied....c.ceeveerneces 270
Foreign consular jurisdiction...........ocoovererecceees 271
Admission of new states into the TNION. s s samsnin hnois 271
Can new states be admitted with powers less than those

P Other BEAteR . conmsvveesnabesoiasensa sa v nting 272

CHAPTER XIV.
Regulation of Commerce.

Historical outline ....cococevees e s AR b P 274
SECTION 1.
Duties on Imports, Ezports, and Tonnage.
State duties on imports prohibited.......cceeveenceeeen 274




CONTENTS xi

§271. What is an import....... LR, e i et e. o 275
§272. What is a tax on imports ........ceevvveneeccreneees.. 276
§273. Development of the ¢‘original package’’ doctrine......... 277
§274. Same: How large must an ‘¢original package’’ be........ 278
§275. State and Federal duties on exports forbidden........... 280
§276. What is a taX on eXPOTES «emiecnrrienrerenecenncees 280
§277. State inspection laws...... SR i e 281
§278. State tonnage duties forbidden.....ecooeeeeeeceeceanass .282
SECTION 2.
Interstate Commerce.—General Conceptions.
§279. Commerce €laise .......cccceernernnnnencsareieeenans 283
§280. What is COMMETEe ,.cccoveerannnercennnnrereennns eres283
§281. When is commerce interstate ..............ccceceeeen. 285
§282. Beginning and ending of commercial transit............. 286
§283. Transit across state border an essential part of trans-
RN s s v e en s aia Lt in b i oia U 1418 WO S AR TS im 8 287
§284. Is Federal power to regulate commerce exclusive......... 287
SECTION 3. z
State Legislation Discriminating Against Interstate Commerce.
§285. Discriminatory legislation prohibited.........coceueeen.. 289
SECTION 4.
State Taxation Affecting Interstate Commerce Without Discrimination.
§286. Taxes upon transportation.............cceeeeeceiveeee. 290
§287. Taxes upon Sales .....c.occiciianiniiiiinaiiiiiens 291

§288. Taxes upon property engaged in interstate commerce... .292
§289. Taxes as  conditions precedent to engaging in interstate

P T R S e S R R g e e o e 292

§290. Tolls for the use of improvements.............cceoree.: 293

§201. Taxes upon franchises, and compensation for their grant.293

§292. Taxes indirectly affecting commerce..........o.eoeeeees 295
SECTION 5.

State Regulation Affecting Interstate Commerce Without Discrimination.

§293. Regulation of transportation: Rates.................... 295
§294. Same: Services ..........occiiiiiiiiiiiiiiiiiiieienas 297
§295. Same: Instruments, agents, liability, ete............... 297
§296. Conditions precedent and prohibitions upon engaging in
interstate commeree .......cciecieeeiiiieiiiiineenns 297
§297. Same: Liquor prohibition cases..............ceoeuennns 298
§298. Same: Later €ases...........c.cocverieninieiiicninnns 300

§299. Regulations indirectly affecting interstate commerce...... 301



CONTENTS

sSEcTION 6.

Power of Congress over Interstate amd Foreign Commerce.

§300.
§301.

§302.
§303.
§304.
§305.

§306.
§307.
§308.
§309.
§310.
| §311.
§312.

§313.
§314.
§315.
§316.
§317.
§318.
§319.
§320.
§321.
§322.
§323.
§324.
§325.
§326.
§327.
§528.
§329.
§330.

Power of Congress complete and paramount............
Congressional power to enlarge the field of state action...

SECTION 7.
The Maritime Power. _
Extent of jurisdietion .........c..ieeiiiienieiiiniens
Artifloinl swabtera o i G Tl R RN ST e et
Maritime jurisdietion distinet from commercial power. ...
Federal jurisdiction is legislative as well as judicial......

CHAPTER XV.

Money and Banking.

Constitutional provisions............eceeeieccannannanns
Bills ofsaredit . i ii i N SRR e s e

R0 e (v £ AR G St ST I R S RS SR
Legal tender ...... i ciiciiiviaiiossnsosentbonssese
Government notes as legal tender...........c.covvuuvnn.
Same (eontinued)s i, L viih el i TG s Rl e
Present exclusive Federal control of money.............

CHAPTER XVI.

Various Federal Powers.
Scope of chapter.........ceeveuiniirineraranecancncnes
Federal powers of taxation............coeeveieneaeenes
Limitations on taxation: TUniformity.—Export taxes....
Same: Direct taXeS.....ccvierreeesitorttciiiioreennes
Same: Taxation of state governmental funections.......
Bankruptey «veesvecescotonsssscsovssosanasotcsnssetos
Weights and Measures........coceceeeetnanecacoscaceens
Postal POWETS <.vocovveveonnaatacssseaansonsnsocsnsossn
Possible extent of postal powers......ccoeeeennuceeeenns
Copyright and patents.........c..oiieivecienecieenens
Maritime offenses and offenses against the law of nations. .
TR AR i s s s T R S
i R S e e e e e
Federal treaty powers.........coeeeeeeoeccnciecennenes
Same: Another VIEW ......coceeeeeccusccccasesoncccns
Federal districts within a state........cooeeeeiennenen.
Military powers: Constitutional provisions.............
Same: During actual hostilities.......c.ceceeceeeeeens

304

305
306

306
306

308
308
310
311
312
314
316




§331.
§332.
§333.

§334.

§335.
§336.
§337.
§338.
§339.
§340.

§341.

§342.
§343.

§344.
§345.
§346.

§347.
§348.

§349.
§350.

§351.
§352.
§353.

CONTENTS xiii

Military jurisdietion .......cceccescceccsscncssanaasiss 332
Same: Controverted questions. . .vic.cissvedevaignils oo 333
Quartering soldiers in private houses................... 334
CHAPTER XVII.
Intergovernmental Relations,
States in many respects treated as foreign to each other..335
sEcTION 1.
Interstate Privileges and Immunities of Citizens.
Scope of constitutional provision.........cceeeveeneeeen 335
Enumeration of rights protected.........ocooveviien.nn. 336
Illustrations of forbidden diseriminations............... 338
Valid diseriminations: Proprietary rights............... 338
Same: Procedural rights as affected by domicil.......... 339
Same: Occupational qualifications as affected by domieil. .341
SECTION 2.
Other Interstate Relations.
Interstate recognition of public acts, records, and judicial

PYOCRRAIMNGE (s s e voilid i abia e 5. o) Siskd 5% 5 wcdim SO o0 ok 1508 342
Interstate extradition and rendition..................... 343
Agreements between StAUEB . ..o ciivecsassssvanoinovon 343

SECTION 3.

Relations between the United States and the States.

o A o e [ s e s Sl B e e el 344
Participation of the states in the Federal governmnet....345
State interference with Federal functions: Conflicting

GRS s M s e A e W F e R L P e 345
Same: State taxation of Federal agencies or property..346
Same: Taxation of property of Federal agents.—Taxation

remotely affecting Federal funections.................. 346
State interference with private exercise of Federal rights.347
Federal interference with state funections.............. 348

CHAPTER XVIIIL.
Jurisdiction of the Federal Courts.

SECTION 1.

In General.
Classification of Federal judicial powers............... 349
Objects of the various judicial powers.................. 350
Power of Congress in organization of Federal courts..... 351
Present Federal courts........c.... s Geadters ARt



xiv CONTENTS
§355. Original and appellate jurisdietion.........coienee e 353
§556. Exclusive and concurrent jurisdietion. ...o.cveeeieanns 354
§357. Transfer of cases from state to Federal courts: Before
. Al S S S e S e 354
§358. Same: After trial......cc.cceeiiiiiiiiieiiiiniinnees 356
§359. Federal questions.........eeeecevrnnnuneaenennecs i 357
§360. Habeas corpus Proceedings. coveevsseeinenanaseacnonnes 358
§361. Suits between states..........c.cececicrrereinanecnens 359
§362. Suits between states and the United States.............. 360
§363. Diverse citizenship ....o.ococeveeiraanecnernncnnnanees 360
§364. Law applied by Federal courts: No Federal common
Pt G R R i 361
§365. Same: Questions of local common 1awi, Zos o weinise 362
§366. Same: Questions of general or commercial common law..363
§367. Same: States statutes............cceceeeeeeenees o 364
SECTION 2.
Suits Against States.—Eleventh Amendment.
§268. Political sovereignty not accountable to individuals...... 365
§369. Chisholm v. Georgia.—Eleventh Amendment........c.0.. 366
§370. Repudiation of state debEBL oo icaveoservametnivesosinns 366
§371. Suits between states upon bond debts.....cooveerennnans 367
§372. Suits against municipal eorporations.—Set-off against
gtate oo v it P e R T e e T 368
§373. Suits against state by its own O ITONE s e oot won s b 369
§374. Suits against state officers: (a) For illegal official act.. .370
§375. Same: (b) To prevent illegal official act.......cocouee- an
§376. Same: (c) To compel official 80t....ececnreecocanians 372
§377. General prineiple involved.......cccooeeeneeeneeneneee 372
§378. Enjoining suit on behalf of state......oeceecenrenaenees 373
Appendix A. Questions ........cciiiiiiiiiiiiiiiiareeeeenes 376
Appendix B. United States Constitution .....cceeeecceccecsns 392
Appendix C. Cases cited .....cocecereecrnnoccnrecnnanenens 409

Appendix D, "Tndex....cccooveviiaiisiaiciearianionadvanapnsine




CONSTITUTIONAL LAW *

BY

JAMES PARKER HALL,

A. B. icomeu University)
LL. B. (Harvard University)

Professor of Law and Dean of Law School, University of Chicago.

PART I.
GENERAL CONCEPTIONS.
CHAPTER L

PRELIMINARY TOPICS.
Sgerion 1. NATURE oF AMERICAN CONSTITUTIONAL Law.

§1. Modern constitutional government. The subject
of American Constitutional Law deals with certain large
principles intimately connected with modern theories of
political self-government. The protection. of the indi-
vidual in his personal, property, and political rights, at
the same time that order is maintained and the welfare

*The United States Constitution is printed as Appendix B in this
volume.
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