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Preface

In the development of international law relating to liability, the nuclear energy
sector represents an alternative approach to transboundary liability regime.
Building on this foundation and following the Chernobyl accident—international
consensus was sought for a stronger transboundary legal regime in the event of
a nuclear disaster. However, after 60 years of the existence of international
nuclear liability laws and 25 years after Chernobyl, the primary objective of the
Conventions—harmonisation and a global regime remains unfulfilled. Further,
many countries are expanding or introducing nuclear programmes, without ade-
quate transboundary legal protection. On account of these issues, a regional
approach to nuclear risk framework appears more promising than the non-achieva-
ble global regime. South Asia, with its rapidly expanding nuclear energy footprint
is in a unique position to adopt a regional mechanism.

This study undertaken during the period 2009 to 2014, brings out the difficul-
ties that lie ahead in achieving an overarching global nuclear liability architecture.
In the case of South Asia—a densely populated region, the existing legal regime
and legal arrangements which are under consideration are unlikely to secure a
transboundary liability remedy. The technical risk assessment study points to the
likely transboundary impact in case of a nuclear accident. There has not been any
attempt in forging a regional consensus on the issue of nuclear energy risk to date.
The book argues that a regional approach is certainly possible in South Asia, under
the structure of SAARC, and the expert opinions confirm this proposition. The
result gives a basic framework for decision-makers in SAARC on implementing
measures that address the transboundary nuclear energy risk concern.

Keywords: Nuclear liability, Compensation, Transboundary pollution,
International legal regime, South Asia, SAARC, Nuclear risk community, Risk
mapping, Risk perception
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Chapter 1
Introduction

Abstract This study brings out the difficulties that lie ahead in achieving global
nuclear liability architecture. In the case of South Asia—a densely populated
region, the existing legal regime and legal arrangements which are under consid-
eration is unlikely to secure a transboundary liability remedy. The technical risk
assessment study points to the likely transboundary impact in case of a nuclear
accident. There has not been any attempt in forging a regional consensus on the
issue of nuclear energy risk to date. The book argues that a regional approach is
certainly possible in South Asia, under the structure of SAARC, and the expert
opinion confirms this proposition. The result gives a basic framework for decision-
makers in SAARC on implementing measures that addressing the nuclear energy
risk concern.

Keywords Nuclear liability literature = Review of nuclear liability law development -
Nuclear energy and South Asia + Critical analysis of transboundary nuclear liability
regime

1.1 Background

The adoption of nuclear energy for power generation by countries worldwide has
been a contentious issue. Contentious for the fact that, development of nuclear
~energy was initiated for military purposes and the dreadful consequences of the
~ bombing of Hiroshima and Nagasaki, Japan, on 6 and 9 August 1945 has contrib-
uted to the continued perception of fear. However, countries have moved forward
in their adoption of this technology, mainly due to large possibilities in generating
abundant power. But the question remains whether this forward march is without
understanding the larger implications of nuclear energy technology adoption.
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These concerns were not unfounded either. Three-Mile Island nuclear accident in
the United States (US) (1979),! Chernobyl in the former Soviet Union (USSR)
(1986)? and the nuclear fallout subsequent to earthquake and tsunami in Fukushima,
Japan (2011)3 exposed the nature of nuclear accidents and our helplessness to grapple
with the accidents of such magnitude.

For the above disasters, in terms of transboundary impacts—the subject of the
book, the Chernobyl accident as reported resulted in considerable human, envi-
ronmental and economic loss, both in the country of origin and much of Europe.
More importantly, in the Chernoby] case, the offending State failed to immediately
protect, assist or otherwise notify any of its neighbouring States.

The Chernobyl accident clearly illustrated that the geographical scope of
nuclear damage is not necessarily confined to national boundaries. Official
acknowledgement of the accident from Soviet Union came only much later. It was
the Swedish authorities who raised the alarm and notified the international com-
munity on the occurrence of the disaster. Soviet Union, at that time was not a party
to any of the international conventions relating to nuclear liability; because of this
there were no legal requirements for payment of international compensation.

This experience led the international community to believe that an international
consensus on ‘state liability’ in the event of a nuclear accident is not only desir-
able but necessary. In response to Chernobyl, the world community over the past
few decades, has endeavoured through international legal instruments to impose
stricter obligations upon States pursuing civil nuclear energy programmes.

However, 25 years after the Chernobyl accident, even today, it appears that the
international consensus has not been achieved on many issues, and a unified inter-
national legal regime—the foundation of successful nuclear energy programmes,
remains elusive. Most of the existing international conventions are not adequately
adhered to, and national laws are at variance with each other and also with the
international conventions. The hard fact is that the countries with a majority of
the operating nuclear power plants (including Canada, China, Japan, Korea, South
Africa, Switzerland and the US) have only recently considering or are yet to be part
of an international regime. Instead, many rely on their own domestic liability laws.

! On March 28, 1979 a partial nuclear meltdown occurred at the Three Mile Island power plant
in Dauphin County, Pennsylvania, United States. It was the worst accident in US commercial
nuclear power plant history, and resulted in the release of small amounts of radioactive gases
and radioactive iodine into the environment. There was no transboundary consequence from the
accident.

2 On April 26 1986, a testing went horribly wrong, causing an explosion at the Chernobyl
nuclear power station in northern Ukraine. The Chernobyl disaster is the worst nuclear power
plant accident in the history, and the first one to be classified as a level 7 event (extreme) on the
TAEA International Nuclear Event Scale. The impact was considerable not only to the people and
environment in and around Ukraine, but to whole of Europe.

3 The 2011 nuclear accident in Fukushima Japan is the result of series of natural events—earth-
quake and then tsunami leading to nuclear accident. IAEA International Nuclear Event Scale cat-
egorises it as level 7.



