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PREFACE

For over a century lawyers have prophesied or asserted the demise of
Equity. Yet it continues to flourish. Australian lawyers can, justly, claim
some responsibility in this. In a country still not well endowed with legal
text books, the writings on Equity stand out as a notable exception. The
last ten years or so have witnessed the advent of more than half a dozen
works which together have illuminated much of Equity jurisprudence.
Over the same period there has been a revitalised interest in, and utilis-
ation of, equitable doctrines, remedies and institutions. One need only
point to the vogue of the trading trust and to the burgeoning of equitable
intervention in contract. More important, perhaps, is the renewed judicial
appreciation of Equity’s potency—an appreciation which is unshackling
the restraints the late nineteenth and early twentieth century lawyers
imposed upon equitable doctrine, and which is developing doctrine to
meet new concerns. One can, doubtless, point to instances where the
judges may have faltered. Allen v. Snyder [1977] 2 N.SW.L.R. 685 is
a contentious example. But it is in the High Court where old orthodoxies
have been reappraised, new doctrines established or foreshadowed. The
list of recent equity decisions is impressive and growing, and includes
Commonwealth v. John Fairfax & Sons Ltd (1981) 55 A.L.J.R. 45;
Taylor v. Johnson (1983) 151 C.L.R. 422; Hewett v. Court (1983)
149 C.L.R. 639; Legione v. Hateley (1983) 57 A.LJ.R. 292; Com-
mercial Bank of Australia v. Amadio (1983) 151 C.L.R. 447; Heid v.
Reliance Finance Corporation Pty Ltd (1983) 57 A.L.J.R. 683; Chan
v. Zacharia (1984) 58 A.L.J.R. 353 and Hospital Products Ltd v.
United States Surgical Corporation (1984) 58 A.L.J.R. 587.

This book is something of a reflection of the last decade. It is an
outcome of a seminar on Equity held at the Australian National
University in May 1984 which brought together for the first time a
group of judges, writers, practitioners and academics who, in one role
or another, have contributed to fostering an understanding of Equity
jurisprudence in Australia. Save for the concluding essay, each was
commented upon, discussed and criticised at the seminar, and then
revised in light of the commentaries. While each author accepts respon-
sibility for the views, etc. expressed in his own contribution, the volume
itself embodies the ideas, suggestions and criticisms of all the partici-
pants at the seminar. For this reason the commentators, who so added
to these essays, require individual mention. They were—

The Hon. Sir Richard Blackburn, Chief Justice of the Australian
Capital Territory
The Hon. Mr Justice F. R. Fisher, Federal Court of Australia

The Hon. Mr Justice J. B. Kearney, Supreme Court of New South
Wales

The Hon. Mr Justice G. A. Kennedy, Supreme Court of Western
Australia
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J. D. Merralls, Q.C., Victoria

J. J. Doyle, Q.C., South Australia

F. H. Callaway, Barrister, Victoria

J. D. Heydon, Barrister, New South Wales

J. G. Mann, Solicitor, Queensland

Dr L. S. Sealy, University of Cambridge, England

M. Blakeney, University of New South Wales

Professor L. R. Zines, Australian National University

Dr R. Cranston, Australian National University

J. Nicholson, Australian National University

G. Muir, Australian National University

By way of acknowledgement the role played by the Australian

National University in hosting the seminar requires mention. Its pro-
motion of a forum at which judges, practitioners and legal academics

from throughout the nation can be brought together for the discussion
of important and basic areas of the law is a welcome development.

P.D.F.

Australian National University,
Canberra,
December, 1984.
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