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Preface

This second edition of The Structure of the Legal Envivonment is a radically transformed
version of the first edition. Major changes include the elimination of four chapters,
two on antitrust law and two on government regulation, and the creation of three
new ones on torts and liability for defective products (Chapter 7), corporate social
responsibility (Chapter 14), and economic and social power (Epilogue). Structural
changes include a division of the chapters into four new parts, including a collection
of six chapters devoted to an examination of the legal and social control of the large
business corporation.

Throughout the book we have added more short stories and parables to address
the affective and qualitative dimensions of complex issues. We have updated informa-
tion on major policy changes by including excerpts from thoughtful law review articles,
and we have expanded discussions of the moral basis of various rules and the ethical
implications of business practices. Of course, all of the substantive changes in the var-
ious rules covered in the text have been brought up to date.

The discussion of moral reasoning and ethical theories has been moved from the
end of the book to the beginning of Part One. In Chapter 2 we have added material
on the functions of lawyers, judges, and juries in our legal system. We have expanded
the information on the civil trial process and also included a full discussion of the
means of alternative dispute resolution. In Chapters 3 and 4 on constitutional law, we
narrowed the focus to business issues, yet retained some of the material on the broader
social concerns in the areas of free expression and equal protection.

In Part Two the second half of Chapter 6 on agency law focuses on the morality of
challenging an employer or principal by ‘‘blowing the whistle>” about business prac-
tices. We have added a full chapter (Chapter 7) on tort law that focuses on the use of
such concepts as toxic torts to regulate the impact of environmental pollutants. We
examine the major lawsuits against cigarette and handgun manufacturers to under-
stand the national policy about these products that has evolved through case law. The
chapter following the torts chapter, “‘Government Regulation: Policies and Politics of
Consumer Protection,” is substantially new and examines the background and various
successes and failures of government regulation.
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Another major change in this edition is the creation of a collection of six chapters
on the law of the large business corporation (Part Three). We have greatly expanded
the state-based corporate law material in light of the legislative activity in many states
to protect incumbent management from hostile takeovers. The whole process of large
corporate mergers is treated in three places in the text — in Chapter 9 on corporation
law, in Chapter 13 on federal securities law, and in the Epilogue on power.

The antitrust material in Chapters 10 and 11 is substantially shortened and simpli-
fied, and a pronounced emphasis on antitrust policy supplants technical explanations
of the rules that have fallen from attention and use. In a lengthy excerpt from a law
review article, well-known authors explore all of the arguments for and against lessen-
ing antitrust enforcement to promote corporate growth in order to compete more
effectively in world markets. There are major new additions of material on RICO, the
federal statutory law applied to management when there are allegations of white-collar
crime. Chapter 14 on corporate social responsibility is restructured and contains almost
all new material.

In Part Four a much expanded chapter on all of the recent developments in employ-
ment law focuses particularly on the cases based on intentional discrimination and
contrasts these with cases based on apparently neutral standards. Chapter 16 on labor
law includes new cases on public-sector bargaining, and the environmental law material
in Chapter 17 includes two essays that confront the morality of exploiting natural resources
the way we do. The final chapter on international business and law is mostly new and em-
phasizes international business transactions instead of public international law.

The final chapter, the “Epilogue,” examines various forms of power in our economy
and speculates about whether our law is structured to guide these aggregations of power,
especially those forms that flow from organization, hierarchy, and the group mentality. We
have used a variety of materials in this new chapter: the writings of sociologists, economists,
psychologists, and organization theorists and short stories.

Like the first edition, the second edition still contains a mixture of the three types
of material: The first is our own textual material that explains the law as we see it; the
second is excerpts from appellate court decisions in which judges define and apply the
rules of our legal system; and the third is a collection of the best writing we can find
on law and public policy, including excerpts from law review articles, various opinion
pieces from national journals (e.g., the Harvard Business Review), a classic parable from
Kafka, and essays that address the problems of the structural biases in our legal system.

These sources are arranged to explore the three major themes of this text. The first
theme is that the study of law should start with understanding the rules that form the
basis of our legal system. Thus, the text is devoted to an explanation of the significant
rules that are applied to our legal environment of business.

But the scope of this book goes far beyond a mere memorization of the basic rules.
An understanding of the rules is used as a departure point for a discussion of the
second major theme: an explicit treatment of the nature of our moral and ethical
values and the methods of discourse that underpin and surround the application of
these rules. Material on ethics is found in each chapter and in a variety of forms. In
the first chapter we discuss many of the key ideas that comprise our set of ethical
notions that define our major social and economic system of capitalism. In subsequent
chapters we extend and apply these ethical notions or introduce new material on mor-
als and ethics.
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Our third theme is a dedication to the realistic presentation of the circumstances of
our legal business environment. Rules and ethical ideas are not created and applied in
a social vacuum; they are created and applied in response to very real circumstances.
Some of these circumstances are identifiable as the underlying structures that shape
our business socicty. The most powerful of these are the large business corporation
and the federal government.

In conclusion, the material in this book represents our own view of legal education.
We distinguish education from training, which is the process of narrowing your per-
spective to accomplish a specific task. A key to our view of education is to broaden
your view of business life by presenting complex issues and questions for which there
are no obvious or casy solutions. To be educated and to be successful in business, you
must become comfortable with the ambiguous nature of our legal environment. This
requires involvement in a process that relies more on perception, reflection, and disci-
plined discussion than on memorization. In many areas we explain and then challenge
the legal and commercial patterns established by nothing more than the raw use of
power or the conditioning of unthinking experience.

We give special thanks to Professor Fran Zollers of Syracuse University for her pains-
taking review of this text and all of the revisions. Her thoroughness is always appreci-
ated and particularly helpful. We would also like to thank the following reviewers for their
helpful comments and suggestions:

Mark A. Buchanan

St. Cloud State University
John Collins

Syracuse University
Daniel V. Davidson
Radford University
Murray Diamond

Hofstra University
William G. Elliott
Saginaw Valley State University
Ronald R. Glassman

Kent State University
Michael E. Howard
University of Iowa
Dugald Hudson

Georgia State University

Marianne M. Jennings
Arizona State University

Thomas M. Kerr
Carnegie-Mellon University

Janice Loutzenhiser
California State University, San Bernadino

Bradley J. McDonald
Northern Illinois University
Nancy R. Mansfield
Georgia State University
James Owens

California State University, Chico
Michael W. Pustay

Texas A&M University
Lawrence W. Ross
University of Oregon

Linda B. Samuels

George Mason University
S. Jay Sklar

Temple University

George Spiro

University of Massachusetts

William Vanderpool
Appalachian State University

Bill Shaw
Art Wolfe
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