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A Study on the Legal Meaning of "Government" and
"Procurement”

—Focus on International Development and the Cross-
Straits' Governments Procurement Legal Systems

R A T
Evelyn Y.T. Chen

4t %

&% B AT EE B EALA PIFEAN GPA, ¥ E XM IFAE 2007 F 12
A 28 B¢ WTO # Z R XA GPA P Rin$ B FE, EXEH
he A GPA 3k #], #2008 2 ARAK&BAL B A KL ® GPA & 8 & H
amkF, —BEE MY R XEEE GPA, MaEE GPACHERM (&
M A ) BURRIE T2 M EZMAMMA, AORIKFT e8P X
PE 5 A BURIRER X R RAFES & [ HAEM | & [KB7EH | 28
B, REMABERAM DS, BmiEit GPA § 8 BB & 7 & Bk h 7
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. HiE

K PEE 2001 4E 12 A 11 B inA A 5 4L ( World Trade
Organization, flifl WTO ) LA, YoM 5 il il f= . 2000 4% 5 A%
B 4742 53650, 2005 EHAMRA RS 1 JK 4.221 fE3650, MURIT 3 1, 1%
I BB K B, SR A KB G . K B K E AL 2007 F
AFHUCEERY , 2010 454 B SE [, RS AR KRB H I Y, kdh,
HMHEAF IS SR N, 2003 4F 4 T{E3E5T, 2005 4 8 T{&3EIC, 2 2006
AF 3 RS A 8751 fE T, B HA, miE AR —, S8R R
T RATREN . B B i 3 L BLRS 5 # due o 2 2 1 b [ R S K2
ACUR L HEEE 2002451 1 HADA WTO 2%, RILAZEE [ BUFER
Wt | (the Agreement on Government Procurement, fiif§ GPA ) % A
gttt 2 —. H AL & i ey B anEA GPA, BhAh, SEEIE 2006
AL A 2008 4, fE [ BN S BEREER S | (National Trade Estimate Report
on Foreign Trade Barriers)5¥ 2006 4F-7E 4 1#h € (American Institute in Taiwan)
G AU SR E R AR L BEEE, YIRS R EIMA GPA ™ | K
P AE 1996 4 B[] S R AEE A& A AH AN 3R 2 B i AT B 51 5te , W AIEA 1 di i
i 2020 AEBHACBURFER T L IkAh, BRI 2001 4E¥E WTO ZRGH,
1£2006 -4 F 11 H, B oK P2 & i E BB S & B & 6k

( U.S.-China Joint Commission on Commerce and Trade, f&§f% JCCT ) ], tf
B A P AR AE 2007 4, 4R 3B PRI TS BRI B, BAIR A GPA

[ 1] Expert:China to become world's 2" largest trader. http://www.chinatoday.com/trade/a.
htm. 2007/6/10.

[ 2] Peter S. Goodman. Foreign CURRENCY Piles Up in China, http://www.washingtonpost.¢

om/wp-dyn/content/article/2006/01/16/AR2006011600450.html. 2007/6/10.4% %W ,

R BE A WTO 1 i 45 3 f 5 8 %1 M 2 % | . hup/wwwnpf.

orgtw/particle-2097-2.hun/. 2007 5 6 H 2 [,

2006(2007.2008) National Trade Estimate on Foreign Trade Barriers, http://www.ustr.g

ov/Document-Library/Reports-Publications,  2008/6/18.  Remarks by AIT Director,

Stephen M. Young Tendingthe Garden of US-Taiwan Relations, http://www.amcham.com.

tw/top-story.php?id=198. 2008/6/22.

(4] ofil, [Readak, MRFCHEUSRBERERSEC] . htip//www.cogp-huna
n.gov.cen/articles/front-view/xwdt/600, 2007 4= 6 H 14 H

[3
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aH L HAT, K RECAE 2007 4E 12 H 28 H sl WTO Bkt 30
A GPA G5 B AE s B, BB A GPA 555, 3If % 2008
5 2 A UIRUSREER H N FUBL GPA AL E B skl ' . — B G
WA (LA T AR IR 7 ) 258 GPA, 1 GPA € B IR (045
RIE R 7 ) BURFERI T 45 2 A0 B B R RS, 50 0 A .2 SERR ER 0 i 355
Pz B FETE 2 K7 LI BHIB 2 BURT &I YE B R AR IEIE H anfar? 35 K
BURIRIE 2 w8, SR GPA & B B VE &2 SR AL A SO 168 B s o e
AR, JLHAR GPA ZBUE, IBI5E 58 W 2 BURFER I 125 K DH G v
FHUH&%EH B [HRIEIEH | ZBLE, &7 B PR Es AW &, e i 42
i GPA € £ 1B R R Aty 7 U o 7 U R o e 2 A%

. GATT ZHiE

1E GATT WA . BURF R AT 56 BR B0 R 7508 5 1 2 S 8, AR4R
GATT 2% 3 %5 8 JH 2 (a) K Z BLE . BUNERBERTE . [ BUM HE i
(government agencies) i BUF H ) (governmental purposes).Z FH . HIE 5 /5 ¥
R o s R R RS C TR B i | o MK GATT 45 17 f%
5 2 TEARBLE S B s SR B BT BT F L A RS s sl 8 65 i el A A
frdn, Hob, [BURFHK | BENATRERE? [ BURTHEEE | Fria 2. i
il kAL

BOMF BRI oh e Z Bl

RS B E 18 WTO F 2 4 1% ih 2 (Plurilateral Agreement), JRE[ i
MAREEARE OB E4H6A 37 MEFRZSEmMA, KL
PR TR A . GPA — IR 1R 1970 [l Ak Hl.2 —

(5] Robert D. Anderson, Developments on Public Procurement in the WTO (June 19,
2006)(unpubh.. on file with the author), Opening Up the Chinese Government Procurement
Market, http://www.ita.doc.gov/press/publications/mewsletters/ita-0506/gpa-0506.asp,
2007/6/10.

(6] http://www.cns.hk:89/cj/hgjjmews/2007/12-28/1118437.shtml, 2008/6/19.

[ 7] Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C.Mavroidis, The World Trade
Organization: Law. Practice andpolicy(Oxford University Press, 2003). pp177-179.
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iy, H AT GPA & WTO 54 £ [ 4 5% # (the Uruguay Round).Z JEH), A
1996 4 1 H | B4R, WTO {71 il 252 JE B DR 0 i By g4
A WA TAESEIT, GPA 2 H MRS sl 440 Jr 2 BURER IS HAb &5 40 7
{RCRE iy DR e T SR HE N M S 20 O 2 iR R . R BT, (R
N R AT TE L, RIRERECR AR I AN € (A I 7 i s (R i il 3 LAt el
KT PRE0E BT . B0 GPA BAZEZ RN, RIS RA 8 5 ) S 1
W CGPA S5 306 55 TR B 8 1)

HURFER A b 55 1 60 A BHBUR RIS L BRI DAE #8145k Lk
i ] B s R ARG . ARSI 1 T W R, HLE [ A
fih 2 10 PP A i B Bk 1 IR B MRS 2 AT A SR R e . B R
IF e PERR MY | . MIEMIGES 2 Lzl B grh, BIBLE |4 e i A
FAAEAT LA S 75 AT 2 AR . ORI . R ET el , i Asam Al T8k
FRLME A2 75 BRI ISP, LG5 35 v B LR B 2 B | ') JREp

[ 8] Gainmore Zanamwe. Transparency in government procurement, htip://www.tralac.org/p
df/TBnbsp7 (1).2003nbsp Zanamwe.pdf, 2006/11/15. John Lluzzi, Opening Up the
Chinese Government Procurement Market, http://www.ita.doc.gov/press/publications/n
ewsletters/ita-0506/gpa-0506.asp. 2007/6/10.

(90 SRR S, BB 0% 5 R
—BHCE 1 AT UG B
— BfHF 2 8 AT Hp LA TR — BRBURT i
— W 3 AT A T A KA AP LRI A A b ]

— B 4 5 Sk P AS B i 2 BRFSS T At HE AR DA L e 81 sl £ i e 7 RS

Zy

— bR 5 4 Sk i Y A a2 T REHR S

A 2 R b TR AR 2 L

For each Party. Appendix | is divided into five Annexes:

—Annex | contains central government entities.

—Annex 2 contains sub-central government entities.

—Annex 3 contains all other that procure in accordance with the provisions of this
Agreement .

—Annex 4 specifies services. whether listed positively or negatively. covered by this
Agreement,

—Annex 5 specifies covered construction services.
Relevant thresholds are specified in each Party's Annexes.

[ 101 GPA Article I 1.This Agreement applies to any law, regulation, procedure or practice
regarding any procurement by entities covered by this Agreement, as specified in
Appendix | . 2. This Agreement applies to procurement by any contractual means,
including through such methads as purchase or as lease, rental or hire purchase, with
or without an option to buy. including any combination of products and services.
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SRR b e 208 P 4% S A0 R A DR E 2 o S . b e DL R — B b
I e SCA B IR P R 2 R L P ST ESAR I, (FLA LS5 PRI 2 3 7%
fafs 207 R e ARG DR P e MRS PR . A IBURFER I P ki A .2 b, Hijf
FEMEEL . AT RIS, o, FHEEARSS A BUR R % M F T340 4
£, P AT R R A BUS AL BT 2 B e 25 A BRI I B RE . 1R
i AN BUR RN B 5 205 . A BB IRE ZROR A T3 DA TS 48 2 (A 5
AL, LU T 2 AT RE 1 L RS AR I T L AL T el R
W, WRUAA AT o, B PE G sl IR 2 A RE B FER AR, 45
IR LA 2 RS #, WIASTEBUR R IS h o 2 8 FH .2 91 . AR BIBURE
PRUE 2 ATy, i AR A i 2 07 AT

A GPA Z LRI %, A TP (goods) . IR (service) Bz Il
(construction service), YA TR .2 fla, B/ WO A2 BEOF bR b £ m
RV LAHERR sk B B AMSUE AL, BRI E BT AT Se A e . s 2
I B B 4, KRR MTN.GNS/W/120 SCF R RS R 2 i % 1 4
RIS ZH R, BARABATIIA Z SO IER . CRER B .2 i 151
PBHE 5, 3R ARIE b e B 51 N RS RS ARG L AR A
NI 2 gy

FBEE# . AAE BOT(Build-Operate-Transfer) 2 1 1 . BOT & H BT
PREALE b DR R A N IR, ST AR L EH R A — 2 A IR
5% it 2 AT W R 4B, (R0 SRR e A8 R PR % 2 L i
Z AT RE R 555 RERE RS i P IBURT . SUE BOT, T BUMFHEAE 1 A iR
TSN LR, AR IBUG B T 2 B A B 2 R, R SE e
i SRICIBU foe S BRI 2 St o 47 HE S B8R DA%, B
BUM AR 2 A 2 B AT, B BOT MEAS 76 R PRI o .2 i ) 2
5.

(V0] HBEE SR, WOMFERINED: BLBUR LRI h 2w b, 55 387-388 1, sclii R o,
2000 “EHII

[ 12] Berned M. Hoekman & Petros C. Mavroidis. Basic Elements of the Agreement on
Government Procurement, in LAW AND POLICY IN PUBLIC PURCHASING: THE
WTO AGREEMENT PROCUREMENT 13. 16 (1997).
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L FAYHT, ATRIBONERIS A S 1R 1 TE A 2 T, I RN
RIS UAZE 38, 10 AR LAS Skt .2 6% I B 371 SR8 P 2 P ot b Al A 2 e [
SNV B e 2 1 R % RRRBURT R 0 28 B2 GATTT 38 JH i 2
ZBE, CHWAE—EL A E IR AT, A R A e
b ARS8 | FEAES B IE R A (IEIBUR A .2 SRS 7 RP 4% S5 RS B i
WY, LR Al S i SE 8 s 2 e sl . BIUANEE GATT 55 3 %5 8 I
S5 (a)sk B 55 17 650 2 JEGE A 2 3, SOHERIE, BEER EMESZ GATT Prik
LA TE— RIS 2 KR T o H R BRI B B2 GATT 3 ik FH i [ .2
HUE AN, SOBURF R I 2 2 St 40 ) L s — 78 = S 4 A B T Bft 2 7
B, LA D T S R e e HE R A i LA 2 A, I DRI B
2 EOMFERI fh 2 B4, SRAEZ GATT ZHLH ™ |

UbAh, P BOMF LRI 2 ME N 5, BRI 106 8 4R LA R RRKL B Jy
3, AR i G N R RN LA L T A A R e sy, ARE
h&%@ﬁmméhmmwﬁAﬂﬁh#m”zﬁ YT S R Y (I 1

PRI, BE o] AITHGE . LB, Hﬁ%ﬁ%m%ﬁ%i&;@
PRICFERTMRELI 2 4381, 7ERS R SR AR s A, f 3 s 2z 1ml
Gk A B Hiw s 2 f), B ELRE 5 A4 B 2 B B A PERE ) & (the
Agreement on Trade Related Aspects of Intellectual Property Rights) "' | i
ISFER I i o LR IR RS ) 2 S iy X, slET IR S H &R £ 7 e H 2 2 i
(K. — 1"

9. Bk ZBE

45 1857 ) s 25 H & ( United Nations Commission on International
Trade Law, f8if UNCITRAL ) 52572 H 70 {ig i [ P 51 b 2 2 i i Bl

I EEEEE, BRI L BLEUR R A i b, 5 390-301 B1. seHRIRRZ v,
2000 “FEHIhR

[ 140 Frederick M. Abbott. TRIPS in Seattle: The Not-So-Surprising Failure and the Future
of the TRIPS Agenda. 18 BERKELEY J. INTL L. 165 (2000).

L1511 John Linarelli. The WTO Agreement on Government Procurement and the UNCITRAL
Model Procurement Law: A View from Outside the Region, in THE SECOND ANNUAL
INTERNATIONAL CONFERENCE ON POLICIES AND LAWS OF ASIA AND WTO:
RULES. PRACTICES AND POLICIES OF GOVERNMENT PROCUREMENT @1 19,
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B, AT PR PR B 5 vk T 2 AN R s AR B pE AR 2 e . UNCITRAL
fE 1986 4FIRF, BISFEHRIGESEITHTSE, 1993 4R [ B 5l 4% dt iR
Hi A5 2 2% (the Model Law on Procurement of Goods and Construction) | , ilff
1E 1994 4E4f MR B DRIRE , MARS [ BT, 8 RARBS PRI, A
R REBLHE 1% | (the Model Law on Procurement of Goods, Construction and
Services), 314 45 B B 5 r 0 5 B A0S M8 R0 B I R | ST o R B AN G
LG, B SR AR 2 i A A e B L AR 4 1
KETE 1994 4F 12 A% 49 Wb e el , H RS ko s ms
— PR 2 BT, & BT sUE SO R B, BB IR T A AL
i EREEOS — Rk R, R IR B A IR R £
MZBE%E, WARBLAT 5, SRR AR i i A K e b
ZRERL, HE TR DR S R A 2 TS A A s i, i DA RSO RS HE
PRSI, WM A R s SRR Pl R e 2
TP AL A (WP A TR ) | HOB RIS R A 2 AT
HAAE RS — 18" B AFAE" (self-standing).Z T H., Sk ol 8 i — &R
B2 SRR, (B E A PRI 2 A, B PRIAR A A 1
A HRTE B BUR PRI e 2 & ELB, M4 40 (08 3 sl s, R4
& WTO € B 5] > 2 WO 5% v 0 5 sl 4 0 0 1 e 08 P B3 2 B 5%, O
Bz ilE, BEBEARN E ., R B CERIEE 2 iR
PR T 2 FE A 3 A A RO R Rk e 2 B R R 2 R
I R v BELEURT DRI o s AT T AS ) . IERRT BRI b o 60 0 i 46 1
62 R IBIBUR b I A PR AR 8, 25 D R 822 11455 308 ol D1 BRI i i
N, P EOR 2 U PRI i B R B B T A A e

[ 16 ] 'in view of the desirability of improvement and uniformity of the laws of procurement.
States give favorable consideration to the Model Law when they enact or revise their
procurement laws'. General Assembly resolution of 9 December 1994, UN DOC.
A/RES/49/54.

(17 ] Americo Beviglia-Zampetti, The UNCITRAL Model LAW on Procurement of Goods,
Construction and  Services.  reprinting in LAW AND POLICY IN PUBLIC
PURCHASING at 273-275 (1997).

[ 18 ] Americo Beviglia-Zampetti, The UNCITRAL Madel LAW on Procurement of Goods,
Construction and  Services. reprinting in LAW AND POLICY IN PUBLIC
PURCHASING at 273-275 (1997).
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—FRER A SR AR I T A B, BURTER I bh e SR R ST A R A TT AN
AR 2 e |

SR ER 9 1 o M A S BORT DRI DA 26, 8 A H 8 A 1 ki 3
FINCABLRE , (AL AP B OB PR R, S5 PRI S PRI
ZRESE, WRIBRIHEES | 5 1| L2 BUE, AR A DRI B i 7.2
FRATDRIE, (HASRES 2 A AT RUEFBRAE, 11 [R5 2 SRR PR Ak
93 HBLRE AL, AEASIE TR (a) 15 I 1o ol o K 22 42 2 £R M5 (b)-+
( AR R AT FEA 3% P S R A 2.2 AR 2 DRI ) 5 sl(o) PRI I 1]
BUEHFBRAE D 2 SRR, (RIS 3 TR e 7 DRI AR I Ao {1
R el B 2 BRI 2 W), RIERE AL, AT ]2 il A,
A 2 TSR 2 PRI, AR R IA 2 HAR, BEEIAS
| AR eI 2 BE b, ATl R R

HRAIE A5 2 AR 565 (a) BT BRI 2 R FE AR A MEAT AU EE ) . I
FRal MBS . I ] 5 (b) R PRI BRI 2 e 6, AR (— ) fE4$E X
—, KRR FIRIE ZATOTEUMRRM . B . BRI SO B s AR
g theats, (H--BRobs  (80) (RFRIESC,  (BUMEH LA A R o JLiBg
I 2 HABGE ) b e SRR ATATRM | R B sl A B A, sl AT A g
Wk, {H---BRAb: (F) () (HEATEWTEATE LB AT LE R £
B I, B BE LA E DR R A2 7 .2 A .2 At 4 I i £ S sl 8
Al

AR EBIEE, BUEEIR BRI 2 BLRE, AE0ReF . WIRE M Rk
Pz, R A R RS ER R 2, &
TESESF IS, BURFDRITI AL D BB, 5 SRy | W B T (At g
TR B, IAF S TR B 2 R ) S TR g e 2 T 42, e
PR AR P B, AR SR R e A, E T REARIR L 2 M
AL PRI CUEEERINE 2 fE )T

1. BOFSRIEEVE Tl 2 e

BT AR % B AL TR/ NAHAR WTO i HBAE 1996 4E 2 8 i i = 6
i#% (Singapore Ministerial Conference) 7 #5 B B hn 8% & =2 & & (Singapore



10 L 7 IR 1

Ministerial Declaration)5f 21 Be.Z JEar oz, 328 TAR(E R S BURFER
W WA EA T OIS, % b R 2 MK BOR, RO 45 %, o
HERT BN Mh A2 2 W53 3R (elements), BURFERE S W 4L T4/ NIHLAE 1997
5 HBTEIRE R, VI TR Iaes Oy B & 2 4655, ot
LAl 1 PR AR AR I 2 BRSO, A 1977 AERE R R TR e e 2 [k
H N i 59 B ] (List of the Issues Raised and Points Made), 3% JEifE 75
i, MEE AT A THE b i RS . MR . R . A4 K
WP AE PR A (DA AR ACE] ) 7 2001 4E 2 5 HE 2 H 5 (The
Doha Ministerial Declaration), BURFERIEZE I AL T A/E /AN H BUR LR I 5
W Z i e 2+ R ARG AR 5 ik e T HL 2 2255 1l
A, WEEHEES | BURERIE T E Mt R ER T B 604 . R M i 2 g
JECH ARG e v 2 P L K AL A A (Asia-Pacific Economic
Cooperation){E 1999 4T £} 2 M4t ot 3 [ , R 56 AL BUR LRI Rk ) .2
H 1 ® 5 tih i€ (the Free Trade Agreement of the Americas negotiations on
government procurement, WT0:2001), BLMEr 25 M2 Wl H L[]
B AL G AWkl VYRR AR fb.2 0% . AEBURERINEE ]
bz + R, m MW R EUN R 2 € #€ K 18 (Definition and
Scape)s

PR BUMRI. 2 248, B M AN — . S 5l R R 475 W A AR AL
JEE FEARMG LB, [RILRS h a2 SE0E, (E Q0 [R) 5 J2 i BB ] 2 b Bk M
ARG s R SRR Z W S rh IR, MR 2 6. HA HE %
B B B BURTARSE W HERR o BORs DA B, EDRESS 0 K 87 =2 e
A1 TG 8 2 BUR RS B . DR b B AR BSR4 AR Y ] 4 o A8 P LA
HEBR, RGP E B R R R B . B B TR A
) 5 b o 8 U S AN G R 5 2 B ISy, IR (] 3R T
ool AT A T R, DA e M R s

IEAN, BURFERIEE WAL T A/ N S 25 B adlRy , SHETBURHERE .2
HE G M1, PRI A WF A EURFER RS 1y 8% AR &R 0y . AS LR IBURT

[ 19 ] Gainmore Zanamwe, Transparency in government procurement, hip://www.iralac.org/
pdf/TB nbsp7(1).2003nbsp Zanamwe.pdf.
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PR 355 B O PRIy MESS AR 0 B L VRURE DAS A A B DRI T
S5 IRy , ARAERR 2 W AL A A/ (A 7 T RE A BT T 6

/N BT [TBOMFRIES | B THRIBGE L] ZBLE

() BOtFRNg L ZBUE
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