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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

The Cavendish Essential series is now in its second edition and is a
well-established favourite among students.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne
General Editor, Essential Series
Swansea

Summer 1997
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Preface

The purpose of this book is to provide a revision aid for the under-
graduate constitutional law student.

The book divides the constitutional and administrative law course
into five sections and covers all the major topics associated with the
subject. In each section the reader is provided with a revision checklist
and guidance on the study of essential issues that figure prominently
in examinations.

Where appropriate the most recent cases, legislation and academic
articles are analysed to provide the reader with the most up-to-date
information necessary for success in today’s competitive market-place.

The law is stated as at 1 May 1997.

Andrew Beale
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1 The citizen and the
constitution

You should be familiar with the following areas:
¢ definition and classification of constitutions

* characteristics of constitutions including the rule of law, sep-
aration of powers, independence of the judiciary and parlia-
mentary sovereignty

® sources of our constitutional law

* European Union including its history, objectives and institu-
tions

* effect of community law on parliamentary sovereignty

Introduction

In his textbook Constitutional & Administrative Law (1997), Brian
Thompson makes reference to our constitutional jigsaw. The various
pieces within this jigsaw are the institutions, of various shapes and
sizes, which are fitted together by the constitution to give a complete
picture of government within our State. To facilitate the process of
bringing these various institutional pieces together we identify three
areas into which these organs of State may fit. These areas relate to the
three branches of government: executive, legislature and judiciary. The
function of organs within the executive branch is to formulate policies
and have conduct of administration within the State. The function of
organs within the legislature is to legislate and thereby translate such
policies into law. The task of the judicial branch is to adjudicate in
instances of dispute and thereby enforce the laws of the State.

But if this is what a constitution does, what of constitutional law?
Constitutional law is the body of law which regulates the bringing
together of these organs of State and identifies how they relate to each
other. Its sources are both legal and non-legal, in the sense that some
are capable of enforcement in a court of law whilst others, although
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legally recognised as being in existence, are not. The principal legal
source of our constitutional law is legislation, both primary and sec-
ondary. In addition, our common law system places emphasis on judi-
cial interpretations of the law in cases before the courts. The non-legal
sources of our constitutional law include constitutional conventions,
customary rules relating both to the operation of Parliament and the
Royal Prerogative and the writings of learned constitutional lawyers,
whose authoritative interpretations on the operation of our constitu-
tion in themselves become a part of it.

So what are the essential issues that need to be addressed when we
commence our study of constitutional law?

Do we need a written constitution?
Written constitution

In the first instance we need to understand what is meant by having a
written constitution. A written constitution is one contained in one or
a small group of documents. To many commentators this offers the
advantages of clarity, stability and enforceability over States with
unwritten constitutions (ie constitutions not to be found in one or a
small group of documents).

Moreover, written constitutions are more readily accepted as enjoy-
ing the advantage of a prescriptive approach. Indeed, in his article
entitled, ‘The Sound of Silence: Constitutional Law Without a
Constitution’ (1994) Law Quarterly Review, Sir Stephen Sedley notes
that it can be claimed:

.. in this country we have constitutional law without having a
constitution, not because our constitution is unwritten but
because our constitutional law, historically at least, is merely
descriptive: it offers an account of how the country has come to be
governed.

Whereas Sir Stephen Sedley, a High Court judge, would acknowledge
that it is wrong for our legal system to find itself adjudicating in dis-
putes between individuals and the State where the latter, ‘can move its
goal posts because the rules do not prescribe where the goal posts are
to be located’, he would see little to suggest that a written constitution
provides a solution to this problem. Indeed, Sir Stephen acknowledges
that a written constitution might even aggravate the problem, for leg-
islative and administrative experience demonstrates that ‘the more
detail you try to prescribe, the less you find you have actually catered
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for’. Moreover, few commentators would disagree that no constitution
can survive the movements of time without recourse to the inherent
descriptive flexibility of convention and practice.

Sir John Laws notes in ‘Law and Democracy’ (1995) Public Law, that
‘though our constitution is unwritten, it can and must be articulated ...
the defence of the imperatives of democracy and fundamental rights
cannot be assumed but must always be asserted’. The solution is to
have a constitution with an, ‘understood, coherent and legally under-
pinned frame’. Government beyond constitutional law is tyranny.
Lord Bridge noted in X v Morgan-Grampian (1991):

.. the maintenance of the rule of law is in every way as important
in a free society as the democratic franchise. In our society the rule
of law rests upon twin foundations: the sovereignty of the Queen
in Parliament in making the law and the sovereignty of the
Queen’s courts in interpreting and applying the law.

Dynamic and evolving constitution

To understand the dynamic and evolving nature of our constitution
requires that we give recognition to the legal importance of issues of
power and accountability. We should acknowledge that much of the
power within our constitution presently resides with the executive. Yet
common law is the ‘main crucible’ of our modern constitutional law
and we should recognise, as did Nolan L] in M v Home Office (1992),
that:

... the proper constitutional relationship of the executive with the
courts is that the courts will respect all acts of the executive with-
in its legal province, and that the executive will respect all deci-
sions of the courts as to what its lawful province is.

In terms of our constitutional future, we need to be fully aware of
developments in Europe. In particular, we should acknowledge the
immense impact that membership of the European Union has
already had on our domestic law and note the blueprint for future
development and enlargement outlined in the Maastricht Treaty on
European Union 1992.
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Characteristics of our constitution

Rule of law

One of the central characteristics of our constitution, according to
Professor A V Dicey, is our adherence to the concept of the rule of law.
The importance of the rule of law lies in its ability to curtail the arbi-
trary exercise of power via the subjection of all to legal rules which are
impartially enforced. In The Rule of Law in Britain Today (1989) the
Constitutional Reform Centre noted that:

Dicey held it to be essential to the rule of law that public authori-
ties should be subject to the same law as the ordinary citizen,
administered in the ordinary courts, and many of the European
systems of law (based on the Roman law tradition) failed the test
in giving the State a special position in law.

But such a stringent definition is too narrow in that even within our
common law system the State may be seen to occupy a special posi-
tion. Those who are unhappy with the limitations posed by Dicey’s
definition offer wider definitions which centre, such as in the
Declaration of Delhi 1959, upon respect for fundamental human rights.
This, however, presents a problem for our constitution, for it is one of
the claims of our common law system that we protect civil liberties
without explicit reference to basic rights in a positive form. The late
1940s and early 1950s saw the UK committing itself to protecting
human rights, formulated in positive terms, under the UN Universal
Declaration of Human Rights and the European Convention on
Human Rights but neither have been incorporated into our domestic
law (a matter explored in greater detail in Chapter 5).

Separation of powers

The concept of the rule of law is not alone in attempting to check the
potential for arbitrary government. The concept of the separation of
powers also seeks to attain this purpose by segregating both the func-
tions and personnel of the three branches of government: executive,
legislature and judiciary. The idea contained within the concept of the
rule of law, that legal rules be impartially administered against all, is
usually taken to justify the separation of the judiciary from the other
two branches of government. In the UK we seek to achieve the inde-
pendence of our judiciary by offering senior judges security of tenure
under the Act of Settlement 1700, so that they might dispense justice
without fear or favour. But our judiciary is not wholly independent of



