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CHAPTER 1

INTRODUCTION: THE SOCIAL LIVES OF
INTERNATIONAL JUSTICE

Tobias Kelly and Marie-Bénédicte Dembour

For many years a woman could be seen sitting almost daily on the steps
of the European Court of Human Rights with a placard protesting the
lack of justice she had met at Strasbourg.! Court employees, lawyers,
other applicants and members of the public would pass her without
paying much attention.? Her presence and silent protest were tolerated
as if they were part of the picture, embodying the recognition that the
Court was unfortunately not equipped to ease the pain of all those who
had invested their hopes in human rights law. Less tolerable for the
Court was the throwing of stones at its entrance on a quiet Sunday
afternoon in April 2001. The attack was rumoured to be the act of a
lone, disappointed and reportedly deranged applicant. For a few days,
the glass-panelled structure of the Court, intended by its architect to
challenge ‘the notion of law as a closed, formal and intimidating insti-
tution’ (Rogers of Riverside 2000: 1213), bore the physical marks of the
exclusionary character of law, unable to rise to the claims of all who
come before it.}

International Justice today is caught on the horns of a dilemma. On
the one hand, international conventions, committees, tribunals and
courts are proliferating as never before, seemingly holding out the
promise of establishing a global order based on law, justice and human

! The editors thank Bagak Calt, Jane Cowan, Kim Coles, Emily Haslam and Simon Halliday for
their insightful comments on earlier drafts of this introduction.

? Dembour’s fieldnotes. The former Registrar of the ECtHR also refers to the woman sitting on
the Court’s steps (Petzold 2000: 1578).

3 The legal philosopher Wolcher (2006) argues that the principle task of law is to distinguish
between suffering that does and does not merit legal attention.
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rights. On the other hand, the effectiveness and legitimacy of the insti-
tutions of international law are widely questioned — not just by poli-
ticians and academics, but also by many potential applicants. Stories
such as those of the two women described in the opening paragraph are
typically left unrecorded in conventional legal scholarship, dismissed as
anecdotes irrelevant to the larger scheme of international law. This
volume is built on a different view. We take it for granted that such
experiences testify to the limits of international justice for the people
directly concerned, and as such need to be reflected upon. If inter-
national justice is to be meaningful, and we are to understand the rela-
tionship between the proliferation of its claims and the widespread
disenchantment with its achievements, we cannot understand it solely
as an abstract moral principle or a series of legal texts. Instead we must
explore how international justice is manifested and made real through
complex social processes.

This collection asks how and why international justice is mobilised,
understood and abandoned by concrete social actors and to what effect.
International justice is as much a social and cultural process as it is a legal
and political one, and it takes place at the intersection of the often
contradictory practices of petitioners, litigants, bureaucrats, lawyers,
victims,* witnesses, accused, judges and third parties. The title of this
volume is adapted from Hazel Genn’s book Paths to Justice (1999), which
examines how ordinary people view, relate to, and either use or do not
use civil justice mechanisms in the United Kingdom. Genn asks why
people turn to law, which strategies they adopt in doing so, and what they
want out of the process (see also Nader 2002). This volume extends
Genn’s questions to the sphere of international justice, exploring them
through nine case studies of various international judicial or quasi-
judicial institutions, conducted through anthropological fieldwork or
socio-legal analysis. In doing so the book examines why people — appli-
cants and defendants, but also bystanders and officials — choose to tum
to (or avoid) international justice and what they expect from it.
Understanding how people relate to international justice must inform
our understanding of international justice. If its aim is to guide political
and social life, how people access and receive international justice must
be of fundamental concern to everybody, including the most black-letter
lawyer and abstract political scientist.

* The term ‘victim’ is problematic, not least in that it may be taken to deny agency (Hirsch 2007;
Clarke, this volume).



INTRODUCTION

UNDERSTANDING INTERNATIONAL JUSTICE’

The expression ‘international justice’ can be understood in a variety
of ways. In the first instance, its appearance in the title of this volume
signals our intention to examine processes of adjudication which
happen in structures set up by international law. This does not mean
that we are not interested in the other ways in which the expression
is used, including a sense of political and moral accountability, or the
possibility of a distinctively post-national order.’ Indeed we think the
latter two senses are of crucial importance for an appreciation of how
the institutions of international law develop, are given meaning and
take purchase in people’s lives. But we also believe that international
justice, however broadly conceived, only takes shape in the context of
the seemingly prosaic settings which are rherefore put at the heart of this
volume. We have restricted ourselves to studying international human
rights and international criminal courts (a term which we use broadly to
cover both judicial and quasi-judicial institutions).® Before we explain
why we feel entitled to do so, we present a brief history, primarily
intended for the non-lawyer, of the way these courts have developed.
For centuries, international law was widely understood as concerned
with relationships between states — and states only. Individuals were
denied the ability to make direct claims. This conception of inter-
national law prevailed virtually unchallenged for centuries. It is present
in works historically as distant as Grotius’ On the Law of War and Peace
and Oppenheim’s International Law, first published in 1625 and 1905
respectively. It was only with the development of the human rights
regime after World War II that the individual started to be in a position
to directly defend individual interests under international law
(McCorquodale 2006).7 With its mention of human rights for all, the
adoption of the Charter of the United Nations (UN) represented a key

5 Such considerations are rarely examined under the term ‘international justice’. Favoured
exptessions include ‘global justice’ (Pogge 2001; Nagel 2005), justice ‘beyond borders’ (Caney
2005), ‘justice without borders’ (Tan 2004) and ‘cosmopolitan justice’ (Hirsh 2003). For an
appearance of the term ‘international justice’, as we use it in the first instance in this volume to
refer to international courts and tribunals and without restricting it to international criminal
justice, see Lauterpacht (1991).

Thus, we have not sought contributions dealing with international adjudication concerned for
example with more economic matters, such as the European Court of Justice or the WTO
system of dispute settlement.

Cowan’s contribution (this volume) shows, however, that the League of Nations’ minority
petition procedure paved the way for this individual encounter with international law, since
it allowed anyone — individual or group — to submit a petition. Admittedly, this was very
circumscribed — considered as it was as ‘information only’ and thus not seen as an individual

LN
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watershed. It was soon followed by the proclamation of the Universal
Declaration of Human Rights (UDHR) on 10 December 1948 and, in
time, the adoption of the two UN Covenants and another four human
rights conventions.® The European Convention on Human Rights,
signed in 1950, constituted the first so-called ‘regional’ system of human
rights protection and proved a model for subsequent American and
African initiatives. In parallel to the post-World War II development
of international human rights law, a revolution in the way international
criminal law is conceived was instigated by the Nuremberg and Tokyo
trials. The treaties which established the Nuremberg and Tokyo tri-
bunals at the end of the war allowed the prosecution of individual Nazis
and Japanese before international military courts for war crimes, crimes
against peace and crimes against humanity (Taylor 1992). This unique
historical experience was revived in the 1990s when international crim-
inal law suddenly developed in an unexpected way: first two ad-hoc
international criminal tribunals were established in respect of the
former Yugoslavia and Rwanda, and then the Rome Statute adopted in
1998 gave way to the establishment of the International Criminal
Court.

In 1945, there was only one international court: the International
Court of Justice, established by the UN Charter to decide cases
brought by a state against another state.? In stark contrast, multiple
international courts exist today. On the human rights front, there are
the European Court of Human Rights, the Inter-American Court of
Human Rights and the African Court on Human Rights and Peoples’
Rights. There are also quasi-judicial institutions, such as the commit-
tees established to monitor the six UN human rights treaties.!® In
terms of international criminal law, there are currently two ad-hoc tri-
bunals, the International Criminal Tribunal for the former Yugoslavia

Footnote 7 (cont.)
litigation — but at the time, the treaty-bound states saw it as violating precisely this foundational
idea that only states had the right to ‘speak’ in the international arena.

8 International Covenant on Civil and Political Rights (1966); International Covenant on
Economic, Social and Cultural Rights (1966); Convention on the Elimination of Racial
Discrimination (1966); Convention on the Elimination of all forms of Discrimination Against
Wornen (1979); Convention against Torture {1984); Convention on the Rights of the Child
(1989). For an excellent black-letter law introduction to international human rights law, see
Swmith 2003.

9 The International Court of Justice is a successor to the Permanent International Court of
Justice, established in 1920 through the League of Nations.

10 Other courts, such as the European Court of Justice (established to rule on what was originally
called European Economic Community matters), are also sometimes listed amongst the inter-
national courts which deal with human rights issues.



