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REDEFINING SOVEREIGNTY IN
INTERNATIONAL ECONOMIC LAW

The concept of state sovereignty is increasingly challenged by a proliferation of
international economic instruments and major international economic institu-
tions. States from both the south and north are re-examining and debating the
extent to which they should cede control over their economic and social policies
to achieve global economic efficiency in an interdependent world. International
lawyers are seriously rethinking the subject of state sovereignty, in relation to
the operation of the main international economic institutions, namely the
WTO, the World Bank and the International Monetary Fund (IMF).

The contributions in this volume, bringing together leading scholars from
the developed and developing worlds, take up the challenge of debating the
meaning of sovereignty and the impact of international economic law on state
sovereignty. The first part looks at the issues from the perspectives of general
international law, international economic law and legal theory. Part two dis-
cusses the impact of trade liberalisation on the sovereignty of both industrialised
and developing states and Part three concentrates on the challenge to state sov-
ereignty created by the proliferation of investment treaties and the significant
recent growth of investment treaty based arbitration cases. Part four focuses on
the domestic and international effects of international financial intermediaries
and markets. Part five explores the tensions and intersections between the inter-
national regulation of trade and investment, international human rights and
state sovereignty.

Studies in International Trade Law: Volume 7
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Introduction
W SHAN, P SIMONS AND D SINGH

There exists perbaps no conception, the meaning of which is more controversial
than that of sovereignty. It is an indisputable fact that this conception, from the
moment when it was introduced into political science until the present day, has
never had a meaning which was universally agreed upon.

Lassa Oppenheim, International Law 137
(AD McNair {ed), 4th edn 1928).

OVEREIGNTY HAS ALWAYS been a controversial concept, but per-

haps has never attracted as much discussion and debate as it does today.

Rapid advancements in transport and communication technologies,
together with a proliferation of international treaties and institutions, have led
to an increasingly globalised world. The sovereign independence of states seems
to have given way to interdependence, particularly in economic spheres. Has the
concept of sovereignty lost its relevance in the current international legal
system, as has been argued by some?! Or does it continue to play a key role in
defining relations between states?? International lawyers have thus been debat-
ing and rethinking the meaning and significance of state sovereignty.

This same debate is taking place within international economic law in rela-
tion to the operation of the major international economic institutions, such as
the World Trade Organisation, the World Bank and the International Monetary
Fund. This book compiles the papers presented at the Society of Legal Scholars
(SLS) Symposium 2006 entitled ‘Redefining Sovereignty: An International
Debate on Sovereignty and International Economic Law’, which was held on
30-31 May 2006 at Oxford Brookes University, Oxford. It is the first collection
of writings on this topic by leading scholars from both developed and develop-
ing country backgrounds.

The structure of book resembles that of the conference. Thus the book is
divided into five parts, with Part One focusing on the general theme and

! L Henkin, for instance, has argued for a complete abandonment of the concept of ‘sovereignty’.
He writes, ‘[Fjor legal purposes at least, we might do well to relegate the term sovereignty to the
shelf of history as a relic from an earlier era’. L Henkin, International Law: Politics and Values
(Dordrecht, Martinus Nijhoff Publishers, 1995) at 10.

2 R Jennings, for example, has observed that, ‘[L]ooking even briefly at such international
constitutional law as we have, one can only conclude that the suggested demise of national State
sovereignty has been much exaggerated’. R Jennings, ‘Sovereignty and International Law’, in
G Kreijen et al (eds), State, Sovereignty, and International Governance (Oxford, OUP, 2002), at 35.
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the other four Parts devoted to trade, investment, banking and human rights
respectively. The first Part of the book looks at the impact on state sovereignty.
of international economic law and institutions from general and theoretical
perspectives. Drawing on his extensive research on this topic, John Jackson
argues that the traditional, Westphalian concept of sovereignty no longer repre-
sents an adequate understanding of sovereignty in today’s globalised world and
he identifies a new notion of sovereignty which he refers to as ‘Sovereignty-
Modern’. The essence of this new approach is that the concept of sovereignty
should not be completely discarded or eliminated without establishing a valid
substitute, but should be disaggregated and redefined by employing analytical
tools such as ‘power allocation analysis’. Ernst-Ulrich Petersmann, in his chap-
ter, contends that the effective protection of human rights and market rights
requires the constitutionalisation of international law. He develops a case for the
extension of rights-based multilevel constitutionalism, which characterises
German and EU law, to international economic law and its institutions. For
Petersmann, this would entail the strengthening of democratic processes and
legal remedies at the global, transnational level to ensure a proper balancing of
rights and obligations. Robert Howse questions two commonly held assump-
tions about state sovereignty: first that states have in fact relinquished sovereign
power of control to global markets; and second that economic globalisation
and the globalisation of common social values, such as human rights, has led to
the shift of sovereign power from the state to international organisations or other
international governance mechanisms. Providing poignant examples, Howse
suggests that in many cases state sovereignty has not in fact been ceded, but
rather strengthened. Vaughan Lowe’s contribution provides an excellent conclu-
sion to this Part. For Lowe, the term ‘sovereignty’ in public international law is
a ‘signifier’, rather than a legal norm, principle or institution, and he argues that,
for lawyers, the debate over the term is, strictly speaking, unnecessary.

Part Two of the collection discusses the impact of the WTO’s regime on sov-
ereignty of both industrialised and developing states with specific reference to
the dispute settlement system and proposals for reforming the organisation. It
attempts to address the issue of a law-based system of trade liberalisation and
the pressures exerted by state sovereignty. An Chen reviews the outcomes of the
last three rounds of trade cases to critique the US unilateralist approach to the
multilateralist model adopted by the international community represented by
the WTO. Utilising this analysis Chen highlights the threat this unilateralist
approach poses to general international peace and security and state sover-
eignty. Philip Nichols provides a broad survey of international law and sover-
eignty both from an historical and contemporary perspective. He suggests the
WTO should adopt a new criterion for membership to better represent the more
modern interpretation of sovereignty in international law and international
relations. Asif Qureshi explores the relationship between the WTO and state
sovereignty by briefly analysing state sovereignty from the perspective of self
determination and the right to development. He uses this perspective to analyse



