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The Right to Religious Freedom
in International Law

This book analyses the right to religious freedom in international law, drawing on
an array of national and international cases. Taking a rigorous approach to the right
to religious freedom, Anat Scolnicov argues that the interpretation and applica-
tion of religious freedom must be understood as a conflict between individual and
group claims of rights, and that although some states, based on their respective
histories, religions, and cultures, protect the group over the individual, only an
individualistic approach of international law is a coherent way of protecting
religious freedom. Analysing legal structures in a variety of both Western and non-
Western jurisdictions, the book sets out a topography of different constitutional
structures of religions within states and evaluates their compliance with interna-
tional human rights law. The book also considers the position of women’s religious
freedom wis-d-vis community claims of religious freedom, of children’s right to
religious freedom and of the rights of dissenters within religious groups.

Anat Scolnicov is lecturer and fellow in law of Lucy Cavendish College and
deputy director of the Centre for Public Law, University of Cambridge.
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Preface

This book i1s a revised version of my doctoral dissertation, undertaken at the
London School of Economics. Its roots, however, are deeper than that. It is from
my work as a barrister with the Association for Civil Rights in Israel and legal
cases I represented on its behalf that I developed my quest to understand and
shape the relationship between religion and state. [ thank my colleagues there for
mspiring this work.

Although through my experience I knew this to be a vital topic of practical
legal implications, my main interest in writing this project was theoretical. It
was to understand the roots of the conflict between two normative systems —
religion and state —~ and offer a principled legal solution to this conflict, which must
be applicable across a wide array of differing constitutional systems and
religions.

However, through the years of writing my thesis this issue had gained urgent
topicality, making the solution of this conflict vital for the peaceful existence of
many states. I will only mention 9/11 and the questions this raised about the role
of religion in world politics, which confounded academics and world leaders alike.
Many issues of minorities in Europe came to the courts in the last years and the
implications of these are also discussed here. New cases and legal issues in this
topic arise constantly and, of course, those arising after submission of this book for
publication are not included.

Portions of chapters 4 and 5 have previously appeared in the following articles:
‘Religious law, religious Courts and human rights within Israeli constitutional
structure’, International Journal of Constitutional Law 4(4), 2006, 732-740; ‘Multi-
religious societies and state legal systems: religious marriages, the state and
implications for human rights’ in T. Wilhelmsson (ed.), Private Law and the Many
Cultures of Europe, Kluwer Law International, 2007; “Women and religious free-
dom: a legal solution to a human rights conflict?’, Netherlands Human Rights Quarterly
4, 2007, 569-599; ‘The child’s right to religious freedom and formation of
identity’, International Journal of Children’s Rights 15(2), 2007, 215~226. I am grateful
to the various publishers for permission to use these materials in the current text.

It is the most pleasurable aspect of publishing this work as a book that I am
finally able to thank properly all those who helped me in writing it. First and
foremost, my thanks go to my inspiring doctoral supervisor, Christine Chinkin,



xxxili  Preface
and to Nicola Lacey, with whom I was privileged to work and who steered me
through large parts of my work.

Friends and colleagues discussed, read, commented and encouraged — John
Tasioulas, Shay Menuchin, Michal Levertov, Nomi Bar-Yaacov, and Rebecca
Cox who offered words and whiskey. My mother, Hanna Scolnicov, cast her
English literature scholar’s eye over the draft manuscript. I thank them all.

I have many people to thank in Cambridge, my current academic home.
James Crawford, formerly Chair of the Cambridge Law Faculty, encouraged me
to publish this book. His successor, David Feldman, challenged my thinking on
the topic of this book in many conversations. Without the help and patience of
Leslie Dingle, librarian of the Squire Law Library, this book would never have
been finalized. LLM students at the Cambridge law faculty heard and discussed
my ideas. Lucy Cavendish College and its fellows provided me with an academic
place for my work. Special thanks go to Michelle De Saram and Andrew Sanger for
research assistance in the completion of the manuscript. My gratitude goes to all.

I gratefully acknowledge scholarships received from the Overseas Research
Scholarships Fund and from the London School of Economics during my research
period and funding from the Feinberg Fund for the completion of the manuscript.

Finally, no words could convey the gratitude I owe to my dear father, Samuel
Scolnicov, who helped me through the period of writing the PhD and subsequently
this book.

Cambridge, 2010
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