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Opening Address

Armin von Bogdandy

Excellencies, Ladies and Gentlemen, dear colleagues, it is a great
pleasure to have you at the Institute. Riidiger Wolfrum, myself and the
entire Institute are very pleased to have you here and to discuss with
you the concept of solidarity as a structural principle of international
law.

Please note that the title comes without a question mark. This puts us in
a French tradition: As you probably know the concept of solidarity is
rather young. It came up in the 19* century and it was a French
sociologist, Emile Durkheim, who gave it the first scientific elaboration
on basis of sociological facts. His approach was taken up by many, in
particular by the law professor Léon Duguit, one of the founding
fathers of modern French public law. In our context, it is useful to recall
why Léon Duguit built his theory of public law on Emile Durkheim’s
concept.

He responded to two important challenges of his time. The first
challenge was that [z Troisieme République, the French Third Republic,
searched for a strong fundament of legitimacy, responding to the
autocratic rule of Louis Napoleon during the Second Empire. The idea
was to base the edifice of public law, so far an edifice built mainly on
power, on la puissance publique, on a further principle and that was
meant to be solidarity. This opened the path to another core concept of
French public law: le service public.

The other reason was the antagonism with Germany. In those days
when Duguit produced his seminal writings the French lead in legal
scholarship was challenged by German authors. At that time, German
public law, being the public law of the rather authoritarian German
Empire, was based on the “will of the State” and the idea of public
authority: Uber-/Unterordnungsverhdltnis. The idea of Duguit was to
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2 von Bogdandy

give an alternative, to develop a mere democratic, a more liberal public
law. By basing his teachings on solidarity and public service he gave to
the system of public law a different thrust. It was this thinking that
Georges Scelle brought to the international sphere. Since then it has
been an important element of the international legal discourse, in
particular of progressive international legal discourse. That is, very
briefly, my introductory sketch of the history of the concept we study
in this conference.

We now have four communications, four talks, which will last about 45
minutes, and then we will have plenty of time for discussion. We want
to tap on all the knowledge and ideas which are in the room. I know
that some are very critical and we are looking forward to those critiques
so that we can engage into a very lively discussion on this very
important topic. [ think we can now start with the first talk, which is by
Professor Karel Wellens from Nijmegen, who will now talk on
solidarity as a structural principle of international law, once more
without a question mark. So please, let us know why there is no
question mark.



Revisiting Solidarity as a (Re-)Emerging
Constitutional Principle: Some Further
Reflections

Karel Wellens*

Introduction

The International Court of Justice’s advisory opinion on the Wall and
its judgment in the case between the DRC and Uganda came too late to
be included in my contribution to Ronny Macdonald’s last collective
volume.' The same goes for the Report of the High Level Group of Ex-
perts “A more secure world: our shared responsibility”, the UN Secre-
tary-General’s Report “In larger freedom: towards development, secu-
rity and human rights for all” and the World Summit Outcome docu-
ment.

This paper contains some further reflections in light of these and other
subsequent developments in both doctrine and State practice. I will first
present the main features of the 2004 contribution (§ I) before turning
to the principle of solidarity within the current paradigmatic debate
(§ II). Revisiting the constitutional principle of solidarity will take place
at both the level of primary and secondary rules (§ III). While the prin-
ciple’s constitutional role is still expanding (§ IV), and although it still

A disclaimer applies. I try to be a general international lawyer. I can nei-
ther claim to have any special expertise in any of the branches I may refer to nor
can I bring the pragmatic judgment of a practitioner.

' K. Wellens, “Solidarity as a Constitutional Principle: Its Expanding Role

and Inherent Limitations”, in: R. St. J. Macdonald/D. M. Johnston (eds), To-
wards World Constitutionalism: Issues in the Legal Ordering of the World
Commaunity, 2005, 775 et seq.
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4 Wellens

has to face important challenges (§ V), we can already recognise its im-
pact on the changing structure of international law (§ VI).

I. The Main Features of the 2004 Contribution

The 2004 contribution was intended to throw some light on what
Bardo Fassbender called the “fog of the indistinct constitutional rheto-
ric>.? I did not present a mere “house of cards” but neither was I an

“idealist masquerading as a realist”.’

40 years ago, Michel Virally laid the conceptual foundation for the sub-
sequent evolution and development of solidarity: first as a notion, then
as a political and finally as a legal principle of international law.* The
principle has played a dual role: responding to dangers or events (nega-
tive solidarity) and creating joint rights and obligations (positive solidar-
ity). In various branches of international law it has reached different
stages of development.

I have tried to demonstrate how the universal value of solidarity has al-
ready been integrated into norms of positive international law. With re-
gard to the principle’s “substantive” mode, international human rights,
international humanitarian law, disaster and refugee law, and develop-
ment law constitute the natural habitat for the creation of, admittedly
sometimes imperfect, solidarist primary rules. In international envi-
ronmental law the two core elements of the notion of sustainable devel-
opment — common but differentiated responsibilities and intergenera-
tional equity — have been powerful tools towards further development
and clarification of the principle of solidarity. We can find the highest
degree of constitutionalisation of the principle of solidarity in the UN
Charter provisions on the maintenance of international peace and secu-
rity.

?  B. Fassbender, “The Meaning of International Constitutional Law”, in:

Macdonald/Johnston (eds), see note 1, 837 et seq. (848).

> K. Zobel, “Judge Alejandro Alvarez at the International Court of Justice

(1946-1955): His Theory of a ‘New International Law’ and Judicial Lawmak-
ing”, LJIL 19 (2006), 1017 et seq. (1038), referring to critical remarks made to-
wards Alvarez by contemporary scholars 50 years ago.

* M. Virally, “Le rdle des ‘principes’ dans le développement du droit inter-

national”, in: M. Batelli/P. Guggenheim (eds), Recueil d’études de droit interna-
tional en hommage & Paul Guggenheim, 1968, 531 et seq. (542-543).



