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dicted for some time, change has been slow and the 1990s find the world
of work largely unprepared for this change, with salaries, benefits, and
incentives designed for a diminishing labor pool of white, native-born
males. Additionally, with more and more earning power, women will
| exercise more and more economic and political power as well.

By 1990 the number of women in management had increased four-
fold over its level in 1970. Yet the average salary of women com-
pared to men appeared to increase relatively little; and although
5 sex-segregation by occupation declined, sex-segregation by industry
increased. Women in 1990 remain baffled by their inconsistent and
unclear progress toward gender equity and frustrated by their individual
efforts to advance their own careers.

This book addresses these concerns in an interdisciplinary way,
integrating and synthesizing up-to-date data and literature from man-
agement, organizational theory, psychology, sociology, political sci-
ence, and law. The book is unique in that it provides a comprehensive
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integration of the impact of U.S. history, the Constitution, and seg-
mented labor markets with individual socialization, sex-role patterns,
behavioral styles, and career strategies. It addresses the relative impact
of individual decision making within the current U.S. legal, economic,
social, and institutional structures.

The book is important for the 1990s. Women—and leaders of both
sexes—are becoming increasingly concerned with the barriers women
and minorities face in attempting to advance their careers. It provides
a readable, integrative, comprehensive approach to understanding the
leverage points for removing these barriers and facilitating change and
new material on the gendered nature of the economy. It also presents
alternative frameworks for balancing the scales of justice so that women
will have an improved opportunity to gain career success in the U.S.
labor force.

This book is intended for undergraduate students in Women’s Studies
and other social science courses focusing on gender issues at the
junior-senior level and for the general public. Women interested in
having successful careers as leaders or managers will benefit the most
from this book. It can be used as a text for courses on gender and society,
gender and the economy, sex roles, gender justice and public policy,
and gender, leadership, and management. Selected chapters could be
used in courses on women and the law/constitution. The discussion
questions in the Appendix will be helpful learning guides.

The book was written in response to a request of the Soroptomist
International of Phoenix, Arizona, Inc., to prepare a document to be
used as the basis for the Fifth Arizona Women’s Town Hall. Arizona
holds annual meetings to discuss a topic of vital concern to women and
decision makers in the state. The last two chapters focus directly on the
gendered nature of the economy in the state of Arizona. The book is
directed at this type of audience nationally as well.

Participants in the Town Hall represent diverse ethnic, economic,
educational, and career backgrounds from throughout the state of Ari-
zona. Their views, recommendations, and specific goals are contained
in Chapter 11, the summary and consensus document of the Town Hall.
The research and public comment contained therein is distributed to
legislators, libraries, alumnae, the media, and others interested in the
topic.

The Fifth Annual Arizona Women’s Town Hall convened September
13-16, 1990. Researchers, organizers, and participants alike dedicated
themselves to a quality process through more than two years of planning

Foreword ix

and preparation culminating in these exciting 312 days. Reflecting the
efforts of nearly 200 women from throughout the state, this document
is extraordinary in its scope of research and depth of presentation. The
process is a model for how university scholars and citizens can work
together to advance public knowledge and the public interest.

It has been a great honor to serve as the Executive Chair of the Fifth
Arizona Women’s Town Hall. I would like to thank Dr. Rita Mae Kelly
for a superbly authored research document. In addition, sincere appre-
ciation is extended to the Executive Committee for countless hours of
dedication, to individuals and businesses for the contributions that
make a project of this scope possible, and to the participants for their
hard work and consensus report that make this a document worthy of
study and regard.

I strongly recommend the book to everyone who is concerned about
the need for improving the status of women in the U.S. economy. It will
help all readers learn more about policy options and personal choices
for attaining that goal.

—DEBORAH LARKINS
Executive Chair
Arizona Women’s Town Hall

(‘ Arizona Women’s Town Hall

\(J)\ Post Office Box 36801

Phoenix, Arizona 85067



Preface

Democracy requires knowledgeable participation of the citizenry. The
difficulty of such participation, however, is great. It is time-consuming
to obtain information and difficult to find quiet time and space for
systematic reading of background information and relevant analytic
materials. It is even more problematic for the average citizen to be able
to reflect on policy-focused material and to discuss it with other citizens
of diverse backgrounds in a meaningful dialogue.

The absence of community mechanisms to promote such knowledge
acquisition and dialogue contributes to an apathetic citizenry and to a
weakened political system. It certainly contributes to policy develop-
ment that is not necessarily reflective of the broad citizenry. Non-
involvement elevates the importance of the intellectual elite and policy
analysts within bureaucracies and advocacy organizations. Although
the role of a nation’s intelligentsia, policy experts, and public servants
in policymaking is vital and needs to exist, in a democratic society it is
extremely important to have public fora linking university and research
experts with concerned citizenry.

The Arizona Town Hall concept is an attempt to provide this link
in a regularized, ongoing way. Each year in Arizona several town halls
are held. Their topics are wide-ranging, encompassing transportation,
crime, education, health, the economy, and the political system, among
others. The basic idea of these town halls is to place the expertise of the
university at the service of community. In the process it is hoped
that the level of discourse over public problems will rise and that
new, creative, more viable, and yet cost-effective solutions to societal

X
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problems will result. At the minimum increased understanding of the
historical and philosophical bases of public problems and a broader
perspective oi. *he nature of the issues are expected.

The First Arizona Women’s Town Hall was held in 1986. The Arizona
Women’s Town Halls have been sponsored by the Soroptimist Interna-
tional, Inc., of Phoenix, Arizona. As the project director for two of these,
the Second Town Hall on Women in the Arizona Political Process
(Lanham, MD: University Press of America, 1988) and this Fifth Town
Hall on “Windows of Opportunity or Locked Doors: Women, Work, and
Success,” I have been impressed with the organization, care, and work
put in by citizens to develop and make these town halls succeed. The
process used by the Soroptimists illustrates the effort required.

The Soroptimists have several committees responsible for each town
hall. A Research Committee, consisting of about ten to fifteen people,
selects the topic, seeks a project director to be responsible for the
research and writing of the document, and monitors the research prog-
ress. This committee does not interfere with the research but rather
seeks to clarify for the researcher(s) the issues of concern to the citizens.
A major part of this committee’s responsibility is to ensure that the final
research document is comprehensible and readable for the town hall
participants. Because some of the citizens may have less than a high
school education, this is a formidable task, and one to which university
scholars often do not attend. Typically the town hall documents are
written for a college-level audience but with the expectation that they
will be accessible to concerned citizens with high school degrees.

Several other committees are also involved. One commiitee raises
funds for the research. Another solicits participants and selects the final
attendees at the annual three-day town hall. Another identifies and
obtains keynote, luncheon, and dinner speakers, and another deals with
the logistics. Of course, public relations, the media, and advertising are
also important functions needing attention.

For its part the university contributes not only released-time for
faculty to complete the research but typically also makes matching
funds available for research assistants and secretarial support and al-
lows free use of its library, computer and other support facilities. The
project director is responsible for reshaping the research issues and
questions so that up-to-date theories, methodologies, and data can be
used to address and advance the topic at hand.

The result of this teamwork between the university and the commu-
nity is not only a document, such as this book, but also a three-day town
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hall held in a conference-hotel and a consensus report (presented here
as Chapter 11). The consensus report reflects the conclusions of the
town hall participants on the issues raised and their recommendations
to elected and appointed officials in the state. The research document
along with the consensus report is then delivered to all relevant local
and state officials. The Soroptimists and the town hall participants also
return to their home communities and attempt to educate others on the
issues and to promote nongovernmental efforts to address the problem
at hand.

The greater outcome of such cooperation between universities and
citizen groups is hopefully a strengthened and more participatory de-
mocracy. The process as well as any one specific research product is
significant.

I have been pleased to participate in these cooperative endeavors. As
an academic, I have found working with citizens helpful in focusing my
research concerns. The attention of the members of the citizen Research
Committee to logical argument and evidence for conclusions reached
and positions stated by me substantially sharpened the presentation and
analyses. The fact that many of the members and town hall participants
would never consider themselves “feminists” also led to challenges
concerning statements that might be considered ideological. Although
all types of ideas and data were readily accepted by the committee as
admissible, all material needed to be presented so that diverse ideolog-
ical positions on gender, politics, the economy, and policy could deal
with it logically and empirically rather than emotionally.

Citizen participation gives a different type of “peer review” than that
given by one’s academic colleagues. Both reviews are valuable, in my
view essential, when dealing with matters of public policy. Academic
review provides assurance of research quality and accuracy. Citizen
review promotes clarity and relevance. In a cooperative atmosphere
both contribute to a stronger and better democratic society.

—RiITA MAE KELLY
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Introduction

In the 1990s, women will become increasingly concerned with their
ability to reach the very pinnacle of career success—becoming a high-
level manager or a key decision maker. The number of women in
management has increased fourfold since 1970. Yet Ann M. Morrison
of the Center for Creative Leadership and Mary Ann Von Glinow, a
professor at the University of Southern California,! charge that “the rate
of upward movement of women and minority managers provides ‘clear
evidence of nothing less than the abiding racism and sexism of the
corporation’ ” (p. 200). Women are seeking ways to move beyond the
management jobs with low pay and little authority that they currently
hold. The purpose of this book is to explore factors that impede or
facilitate women’s advancement in business and professions in the
United States.

Numerous explanations have been offered for the relative absence
of women in high-level positions. Generally these explanations can be
classified into three groups: theories of sex and gender differences,
theories based on labor market and organizational discrimination, and
theories about systemic barriers. Historically most attention has been
given to the sex/gender difference theories. These theories stress male
and female biological differences, different reproductive roles, social-
ization variations, and sex differences in education, training, and work
experience. The focus of such theories tends to place responsibility
for success or failure on the individual.

Discrimination theories argue that the primary responsibility for the
limited success of women (and minorities) lies with systematic biases

1



2 The Gendered Economy

of those who hold power in organizations, the economy, and the po-
litical system. Employers, supervisors, clients, and customers have
bought into traditional sex-role stereotyping and discriminate against
women to protect the privileged position afforded by the established
gender hierarchy (or, in the case of race or ethnicity, the established
racial/ethnic hierarchy). Discrimination theories imply that women and
minorities will be hired, but only so long as no real change in power
relations occurs.

Theories about systemic barriers concern structural patterns promot-
ing discrimination. For example, dual labor market theory identifies
primary and secondary jobs. Men tend to hold the primary or “good”
Jobs, which have the greatest stability and promotion potential, while
women hold the secondary or “poorer” jobs, which have lower stability
and lower wages.

All of these theoretical frameworks offer valid viewpoints, but each
by itself offers an insufficient and distorted picture of reality. Taken
individually, the picture each presents is like that of the twelve blind
men describing the part of the elephant that they can touch. Each sees
an important part of the reality of the elephant, but not one is able to
present a comprehensive picture of the beast.

Examining the opportunities available to women in the U.S. economy
is somewhat similar to examining the elephant. Describing one piece
of the animal is helpful but grossly insufficient. This book seeks to
provide a comprehensive overview of the place of women in the U.S.
economy and the changing trends during U.S. history, with particular
emphasis on the period since the mid-1960s. It also assesses the impact
of sex-role ideology and socialization on gender differences in work-
place aspirations, behavior, and achievements. The role that business
organizations and government do and can play in incorporating women
into the economic system as leaders and managers is also examined.
Finally, an assessment is made of proposals offered to create an oppor-
tunity for women to play the leadership game on a level ball field.

Part I of this volume addresses the sociopolitical and cultural heritage
and the economic structural constraints that shape a society and frame
a human being’s existence. This heritage and the institutions that en-
shrine it mold our belief systems and our expectations of what is
possible and permissible.

Chapter 2 describes the sociopolitical heritage that has shaped U.S.
cultural, legal, and institutional understandings of sex-role ideology
and the role of women in the economy. It examines the impact of this
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ideology on gender equality in the U.S. labor force, and lays the foun-
dation for the development of policy alternatives that will facilitate
explicit strategies of empowerment for women and women'’s organiza-
tions. For women to become leaders and to have the highest levels of
career success, national support must exist for gender equality in all
aspects of citizenship and leadership. For minority women to have the
same equal opportunity as white women, racial and ethnic barriers to
success also need to be addressed.

In Chapter 3, the segmented nature of the U.S. labor market is
detailed. As groups, men and women are positioned in different seg-
ments of the U.S. economy with women in the most vulnerable posi-
tions. The odds of increasing percentages of women becoming chief
executive officers (CEOs) of Fortune 500 companies are low largely
because so few women work in that part of the U.S. economy. These
structural constraints of career success should not be confused with
individual qualifications and/or abilities.

Part II examines socialization and career paths. Because males and
females have been and are socialized differently, they are likely to have
different career aspirations and follow different career paths. Career
paths develop as an interaction between what the individual sees as
possible and works toward and what society allows and facilitates.
This interaction produces personal and organizational role conflicts for
women as they enter the labor force and attempt to advance their
careers.

Chapter 4 presents an overview of the impact childhood socializa-
tion can have on the attainment of skills, aspirations, and motivations
appropriate for career success. Chapter 5 articulates the difficulties
women have in integrating personal, political, and economic life be-
cause of the overlapping of historical sex-role and gender expectations
from the private sphere to the public sphere. Chapter 6 discusses the
influence of sex differences in behavioral traits and management/lead-
ership styles on career success, particularly the attainment of high-level
management and leadership positions. Chapter 7 examines the relation-
ship of the individual to careers and to organizations.

Part III of this book calls attention to the organizational and societal
supports available for women. Chapter 8 examines selected policy
options that employers, businesses, and government can adopt to fa-
cilitate women’s career success. Chapter 9 presents options being pro-
posed to balance the scales of justice so that women will have a more
equal chance of competing and succeeding.
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Part IV presents a case study of how the gendered economy is
manifested in one state, Arizona. Chapter 10 describes the legal power
of women under the Arizona state constitution and statutes, details
demographic characteristics and trends in the state’s female labor force,
and profiles influential women who are political and business leaders
in the state. Chapter 11 offers the comments of a diverse group of
citizens from around the state who attended the Fifth Arizona Women’s
Town Hall, September 13-16, 1990. This Town Hall focused on the
information presented in this volume and asked the participants to
offer policy recommendations to public officials to suggest ways of
improving women'’s position in society and of increasing their chances
for career success. It is hoped that these recommendations, along with
the material presented, will produce a broader understanding of the
factors facilitating and impeding women’s efforts to have successful
careers as managers and leaders. It is also hoped the material will
stimulate more—and more sophisticated—discussion among the citi-
zenry of ways of attaining greater gender equity in the United States.

Note

1. Ann M. Morrison and Mary Ann Von Glinow, “Women and Minorities in Manage-
ment,” American Psychologist 45(2) (1990): 200; partial citation of K. Bradsher, “Women
Gain Numbers, Respect in Board Rooms,” Los Angeles Times, 17 March 1988, p. 1.-

PART 1

The Impact of Culture and
Economic Structure

Chapters 2 and 3 provide a comprehensive overview of women’s his-
torical and current position in the legal and economic systems of the
United States. Both chapters highlight how the traditional roles of wife
and mother have heavily influenced women’s current status and posi-
tion in society.
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Sex-Role Ideology, the Constitution,
and Gender Equality in the Labor Force

Americans generally believe that neither ideology nor politics ought
to influence any person’s career prospects. The belief, however, is
belied by reality. This chapter gives an overview of the legal and
political status of women in the United States relevant to professional
careers and public roles. The text first highlights the constitutional
prohibitions against women engaging in occupations other than wife
and mother, then traces the struggles for equal access in the labor
market, equal opportunity in professional training, and pay equity. This
overview notes the role that affirmative action has played in advancing
women to higher management in all sectors of society. Finally, some
thoughts are presented on policy areas that need systematic attention
in the 1990s.

Women and the Constitution

The Patriarchal Foundations

Barriers which continue to impede women'’s advances into upper-
level positions reflect centuries-old myths about the appropriate role of
women in society. Popular views of sex roles contain an assemblage of
Graeco-Judeo-Christian beliefs. The Greek beliefs rest on six tenets:!

7
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- Males and females are o ite i ingli
; . pposite 1n nature; mingling of th i
beings brings order and harmony to society. e ¢ opposte

- The roles of males and fe i
; males are opposite and compleme i
with the design of Nature. ’ ey n accord

. (I\)Jan‘;re divides the needs of each society into two distinct spheres: the
; l;fboor,.or male sphere, comprising heavy labor, military activity, and
I;dl eration over the protection and livelihood of the society; am;l the

oor, or .fem.ale sphere, where less strength but a greater share of love
and nurturing is required.

. T.ht':bcl)utdoor naFuFe of man prepares him to engage in the public, political
visible, @d official activities of society; woman'’s indoor nature rele ates,
her to private, publicly invisible functions. *

. ;Irhedpubllc.sphere, concemned with the survival of the state and the
spt;::e om o}fi 1tls1 r.nembers, is more dignified and important than the private

1€, which 1s concerned with the basic ani i
1 anim
o al need, survival of the

. Iﬂen are stronger Or¢ courageous SUpCIlOI women are Weakel, 1rra-
g y M g ]
1]
thI‘lal, lﬂfe] 10T.

To so.mc extent,. these tenets are still used to define the rights and pre-
roga.tlves to which each sex is entitled. P
hHl;torlan T. M. Marshall notes that three essential rights of citizen-
ship have been available throughout Western history:2

Social r-'ights, the right to a basic level of economic welfare and security: th
right tg share in the social heritage, and to live as a civilized z :
. a.lccordmg to the standards prevailing in the society; e
Civil rights, liberty of person; freedom of speech, thought,,and faith; the right
Poli tolm.avn property and to conclude valid contracts; the right to ’justice;
itical rights, the right to vote and the opportunity to hold public office.

rig’fl'ltlsro\l;ihout hls.tory, women have.t‘ypically been granted only social
hUSba;ld Irflcrll1 enjoyed civil and political rights indirectly through their
. s, athers, sons, or other legally designated male protectors.
mph-ams on equality, liberty, and fraternity during the French and
A;mencan 're.:volutions raised women’s hopes for attaining all thrn
rights of.cmzenship. These hopes were shattered by the conservat'ee
sex-role ideology of the male revolutionary leaders.3 v
The U.S. Declaration of Independence stated that men were cre
ited equa}l. Though many have argued that the word “man” subsumeci
woman,” the political and legal history of the United States conflicts
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with this assertion. Table 2.1 presents an overview of women and the
U.S. Constitution, depicting the 200-year time line of inequality that
women have faced in their efforts to participate in America’s political
and economic life.

The U.S. Constitution of 1789 counted white women as equal mem-
bers of the population, but restricted franchise to white, propertied
males. Women were not specifically mentioned in the 1789 Constitu-
tion. Fortunately, this document was relatively gender-neutral in its
language, referring to citizens and persons. This wording has allowed
the U.S. Supreme Court to reinterpret the Constitution in a manner
more favorable to women as changes have occurred in the nation’s
sex-role ideology. American women were granted the right to vote in
1920.

The Bill of Rights of 1791 did not immediately impact women. Social
and civil rights—the only rights for which women had legal support—
were left to state rather than federal law. Unfortunately, the laws of most
states functioned within the narrow framework of English common law,
which afforded few rights to women. In the Southwestern states, laws
based on community property ideals of Spanish traditions also afforded
little legal power to women.

Laws in the United States historically have assumed the patriarchal,
nuclear family to be the basic unit of society. The law has reinforced
men’s control over women, asserting that the well-being of the state
depended upon maintaining a “unity of interests” between men and
women. Indeed, the commonality of interest was believed to be so
important that English common law denied women a separate legal
identity once they were married. The opinion of Justice Bradley, in the
well-known 1873 U.S. Supreme Court case of Bradwell v. Illinois,
summarizes the ideology that prevailed in the United States during the
18th and 19th centuries. In this case, Bradwell was denied the right to
work as a lawyer even though she had the legal training.

The civil law, as well as nature herself, has always recognized a wide
difference in the respective spheres and destinies of man and woman. Man
is, or should be, woman’s protector and defender. . . . The constitution of the
family organization, which is founded in divine ordinance, as well as in the
nature of things, indicates the domestic sphere as that which properly belongs
to the domain and functions of womanhood. The harmony, not to say identity,
of interests and views which belong, or should belong, to the family institu-
tion is repugnant to the idea of a woman adopting a distinct and independent
career from that of her husband. So firmly fixed was this sentiment in the
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14 The Impact of Culture and Economic Structure

protect her morals, the Court ruled the state could prohibit her from such
work after his death without violating the Equal Protection Clause of
the 14th Amendment. The Court allowed Goesaert’s gender to override
her rights as a citizen, as a worker in the free labor market, and as a
business owner.!!

The Changing Legal Basis for Sex Equality

Economic and military necessity contributed to changing beliefs
regarding women and work in the United States. As early as 1942, the
National War Board endorsed the principle of equal pay for equal work
to entice women to work for wages during World War I1. Nonetheless,
significant legal and ideological changes did not occur until after the
rise of the civil rights and women’s rights movements in the 1950s and
1960s. Employers subject to the Fair Labor Standards Act were first
required to pay women and men the same wages for similar work in
1963.

The most dramatic legal change for women was the last minute
inclusion of “sex” in Title VII of the Civil Rights Act of 1964, Title VII
“prohibits discrimination on the basis of sex, race, color, religion, or
national origin in any employment condition, including hiring, fir-
ing, promotion, transfer, compensation and admission to training pro-
grams.”!2 Title VII authorized “affirmative action” as follows:

If the court finds that the respondent has intentionally engaged in an unlawful
employment practice . . ., the court may order such affirmative action as may
be appropriate.!3

Through its interpretations of Title VII, the U.S. Supreme Court has
articulated two conceptual frameworks for enforcing equality in the
workplace: disparate treatment and disparate impact analysis.

Disparate Treatment Doctrine

The Disparate Treatment Doctrine prohibits practices motivated
by discriminatory intent by guaranteeing similar treatment for those
who are similarly situated. Most of the Title VII cases up to 1990 have
been decided using this framework. This doctrine essentially takes the

L -~
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labor force and economic structures as they are, together with their
assumptions about job requirements, descriptions, and work hours.
Hence, if a job description stated that an employee needed to be six feet
tall, be able to lift 100 pounds, have been a high school wrestler, or meet
other requirements that tend to fit the male physique, the courts would
not be likely to find discriminatory intent. Women would not be simi-
larly situated in seeking this job. However, if one woman met these
requirements and was not considered, then discriminatory intent might
be found.!4

In the 1980s objections arose to the implicit assumption by employers
and the courts that employment standards should accept masculine
traits and sex-roles as the norm for job descriptions and work struc-
tures.!3 Tests for assumptions of gender neutrality and being “similarly
situated” focused essentially on comparing individuals. The courts
often ruled that only those women who could act like men were “simi-
larly situated.”!6

The EEOC v. Sears, Roebuck & Co. case!” provides an example of
this problem. Women were not being hired for highly paid commission
sales positions. Using the disparate treatment analysis, the court de-
cided that, on the basis of the standards used, women were found to be
less suited to and less interested in commission sales than men!8 and,
therefore, no discrimination in hiring practices existed. The standards
used, however, were such typically “masculine” traits as aggressive-
ness, assertiveness, competitiveness, personal dominance, and a desire
to earn a large income. The tests used to screen job applicants included
items that asked if the applicant had a low pitched voice, if they swore
often, and if they had wrestled or played football. As Eichner!? notes,

Disparate treatment doctrine, which prohibits practices motivated by dis-
criminatory intent, is inherently unsuited to the task of identifying these
biases because it guarantees similar treatment only for the similarly situated.
Women, when they cannot or will not conform to male patterns of behavior,
remain outside the scope of its protection. . . . The link that is widely thought
to exist between “male” characteristics and traditionally male jobs creates a
vicious cycle for many women. Because these jobs are associated with the
traits and lifestyles of men, employers fail to hire women who cannot or will
not adopt “male” standards of behavior. Men therefore continue to dominate
these positions, which, in turn, continue to be viewed as male and adapted to
men. Women, meanwhile, remain trapped in the “pink collar” ghetto of the
labor market.!?
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Disparate Impact Doctrine

To address male-biased ideology in the economy and in job standards,
several legal scholars have suggested examining female disadvantages
rather than just sex differences. Many advocate a more sophisticated
use of disparate impact doctrine. This doctrine, established in Griggs v.
Duke Power Co. in 1971,20 prohibits employment practices from hav-
ing a discriminatory effect and establishes that “facially neutral em-
ployment practices that have significant adverse effects on protected
groups may violate Title VII.”2! This doctrine goes beyond the dispa-
rate treatment doctrine by allowing courts to evaluate prohibited prac-
tices such as “male-biased job requirements [that] are ‘fair in form,
but discriminatory in operation.’ ”22 To be successful in addressing
these ideological biases the courts need to examine carefully the use of
what is called the “business necessity defense.” Eichner suggests a
two-part test, as follows:

They should ask first whether the challenged requirement is essential to the
core function of the job. If the answer is affirmative, courts should then
consider whether the selection process screens for that requirement in an
unbiased manner. . . . The core function test would require courts to look
beyond stereotyped notions of how the job should be performed to the basic
function of the job itself.23

Once these tests are completed, the employer still needs to demonstrate
that no other employment options of comparable business utility would
have a less discriminatory impact. They also need to be most careful in
accepting the idea that it would cost too much to restructure either job
standards, the job environment, or job characteristics to remove imped-
iments to women. Discrimination is not more tolerable because it is
more profitable.

The Insufficiency of Title VII

In the 1970s and 1980s more women moved into the labor force, and
the pressures to incorporate women into all levels of work, manage-
ment, and leadership increased. As a result, it became clear that discrim-
ination in the labor market comes in many forms.2* Three major forms
were identified: (a) pre-market types of discrimination (e.g., in social-
ization, education, mobility, training, and family responsibilities), (b)
employment discrimination (e.g., not hiring women at all or for certain,
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usually less favorable, jobs only), and (c) wage and benefits discrimi-
nation (e.g., lower pay for the same or comparable job). Title VII was
insufficient to deal with all of these issues.

Congressional Action

To address some of the pre-market types of discrimination, Congress
passed several new laws. In 1972 the Equal Employment Opportunity
Act became law; the Equal Rights Amendment cleared Congress, al-
though it was not ratified by a sufficient number of states to become
law; Title IX of the 1972 amendments to the Education Act gave women
more equal educational opportunities; the Equal Credit Opportunity Act
of 1974 gave women independence from husbands, fathers, and guard-
ians in obtaining credit; the Career Education Incentive Act of 1977
sought to reduce sex stereotyping in employment; and the Women’s
Education Opportunity Act of 1978 sought to expand educational op-
tions. The gender bias of veterans’ benefits and advantages open to
males through military participation was reduced by the Defense Ap-
propriations Act of 1976, opening the service academies to women. In
1978, the U.S. Pregnancy Discrimination Act modified Title VII of the
Civil Rights Act of 1964 to prohibit employers from discriminating on
the basis of pregnancy. However, there was no recognition that the
workplace laws, structures, and policies are based on a male reproduc-
tion model.

Experience with differential treatment in hiring and promotion prac-
tices from the mid-1960s to the present revealed that addressing pre-
market discriminatory laws and behavior, although vital, was also
insufficient. Discrimination in employment and its ideological under-
pinnings needed to be continually confronted.

Actions of the U.S. Supreme Court: The Equal Protection Clause

A major weapon in the fight against sex discrimination became
available in 1971 when the U.S. Supreme Court finally used—for the
first time—the Equal Protection Clause of the 14th Amendment to
prevent a state law from discriminating against women.2’ In Reed v.
Reed,® this clause was used to enable women to be appointed as
administrators of estates. Since 1971, over 50 cases have been heard by
the U.S. Supreme Court on sex-based challenges under the Equal
Protection Clause. Among other things, the clause has been effective



