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Abstract

This dissertation is composed of three parts besides
an introduction.

In the Introduction, the author gives an introduc-
tion of the significance of the subject and the angle of
view of the study.

This dissertation researches the functions of securi-
ty interest. There are two reasons for doing so. One is
that the experiences of economic development in the
world shows that security interest plays an extremely im-
portant role in promoting financing and property transfer
and in protecting transaction safety, thus research the
relationship between security interest and economic de-
velopment will be of practical importance for promoting
the construction of market economy in China. Another
is that the study of this subject in China was generally
speaking limited to the system itself and solely from the
viewpoint of rationalism or by comparing the various sys-
tems in other countries, thus neglecting the internal re-

lationship between security interest and economic devel-
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opment, and did not study thoroughly the social functions of security interest,
which in turn delayed the study of this subject.

One can not deny that economic development promoting the system of se-
curity interest, and the motivity of the evolution, development and growth of
security interest lies in economic development. Thus we shall study the evolu-
tion of security interest through the research of economic development. Simply
by comparison or by logic reasoning can not reveal the inevitability and rationa-
le of the system, neither can it demonstrate the conditions under which certain
type of security interest can function properly. As a country hung behind in so-
cial and economic development, the construction of many legal institutions was
not solely the outcome of economic development, rather the outcome of legal
transplantation, thus there inevitably emerges some disjoint between law and
practice because of lack of social validation of transplanted laws or institutions.
So the author holds that it’s a proper choice to study the rationales of institu-
tions using researching methods of sociology of law, i. e. , studying the institu-
tional elements and evolution of security interest from the starting point of ana-
lyzing the function of law in meeting social requirement. The main points of
concem of this dissertation are the demands of economic development as to the
functions of mortgage, and how shall we improve and perfect the institution of
security. . |

Law gestates in the society. The growth of legal institutions depends on
the demands of society. In a changing society, there are daily changes in law.
So is the same with the institution of security. Thus this study is not limited to
typical security. Rather, the author studies institutions that have the substance
of security.

Part | studies the functions and institutional formations of security inter-
est, with special emphasis on the effects of the system of credit on the evolu-

tion of the system of security interest. The author holds that the system of secu-
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rity interest is only part of the system of credit, thus studies the system from
the dynamic of credit system for purpose of exploring the mechanism of functio-
ning of the security interest system.

In Part I, the author posts the relationship between social demand and
the evolution of the system of security interest from a review of the historical
developments of security interest. The author points out that social demand, i.
e. , the values that people pursue, determines the value attitudes of a legal in-
stitution. Among function, values and norms of an institution, its values of is
the governing factor, with its function as an explanation of its values and the
norms to realize the values of a legal institution. The three values that have
great influence on the institutional functions of security interest are the values
of order, efficacy and justice, among which efficacy is the motivation of the
development of security interest, but the system of security interest pursues al-
so the values of order and justice while pursuing efficacy.

In Part [I, based on a thorough analyze of the economic development and
the status in quo of the system of security interest in China, the author ad-
vances his new proposals on future legislation on security interest with an aim
of full exerting the functions of the institution of security interest. The author
suggests that we should formulate two systems with different aims and emphasi-
zes. One is a system of security interest which takes the reclaim of loans as its
core mission, and aims at dealing with consumptive finance, with the credit of
things as the means of full remedy of credit of persons, which applies to busi-
ness borrowings and consumer borrowings lack of credit. This system can be
called a preserving system. The subject of the other system is manufacturing fi-
nance and may be called investing security interest. The advantages of this sys-
tem include agility, expediency and lower costs. It applies to enterprises ob-
serving faith. The author holds that security interest as jus in rem, is quite dif-

ferent with right in rem and jus in personam, thus it should be an independent



