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HABFRMTHRE, SARTEY, GAFAER
Bl MAARE, BEESRRERIA, HRFEK. &
Wi Rk, RERAZE, HaXE0iEEsHt. @
W THfr o Erh, BRI SR EE, R%ES AL
M, B AR E P, WL 4t AR AR
W, BUSRE, WOh A B RO 3 M AT M0 55 A 1 Bk
AR S 518, 2RI, TAXEMH
STRUF IR, 2 A 2 AR T 1R B A Bt 4 9 2 IR
WA, REEEREMREZA,

WY E R BRENR, RBIECHEEIFEN
BALEER, BADX, LHERS), LEGIiREE
FRTFZRR, R AREE, ERMEH, RERS
ZF, WEFEL, ATER, RO, #BiT%, &
FHELE, BadmERENT RS 88, B
BARUE—FRME R, W3 —FB SRR, WX
FZHT, YEFLEWEEN, SIANETEHE
X, AMEBRIBIAL; BEBREALFTRHRTREEA



2 EEFHLH

H, AUEERIXTZAH®, ERARKEZAATE
B, HELATTHARFE, WXEZHSE, R
W, YAMER--EEM. KB IEZER, BAH
RZAE, MAEEFLZ T EFITER]

wEE FER
LEH/TET LT ZF, B 2000 Fihikin



R BATH EREFHERT 1

FET: BOTH “RAEENEE

HAWEE (analytical jurisprudence) W H , BT THEPHR
AtoE B, BEEE, AR, BRAKNE (8
ZWEE) 2P, X—E, BRYISHMEEERN R, B,
ERX—XEMHBE, S5 TERERHSREFENZH.C B
HEESH, RIMUWKAFTEEHCE. BE., HEMERX—
SC 7 B M L ] A, @

O BE, FREEIAY, PHREHAMEHETIUEN G (Jeremy Benthan)
KR, LHE 1970 F W AEMHI M (¥} (leremy Bentham, Of Law in
General, ed. Herhent Hart, Londou: The Athlone Press, 1970} B2 %, HEA BRI
(Thomas Hobbes} #933RHAN {flgkil) (BRNEAH. CNAR), REE. BEE
W, HERE, bR, WEDBE 1085 EE) B, ETURBRMYENERE, B
i, AR ARTRA, BEETH (LA R), ¥ Frfgmkegn
ERERRDERNEIHE L., B, REGEVBRHIFTEZHEE, Sk
T (EHEEMEE) X—FAahianen,

@ AWK, IRUTZEFBLEHMETHAL THER. A, RES2E
W. L. Morison 2 MREET (A% - AT (W. L. Morison, John dustin, London: Ed-
ward Amold, 1982}, 7 {9 MW T ) -, fEHRXERR S TR T M
fitiF. MEEE Wilfid Runble EHRE [ (GEBEHHA) (John Austin, The Pravinee
af Jurisprudence Determined, ed. Wilfrid Rumble Cambridge: Cambridge University Press, 1995},
FRETRG, £F5 R Al THEREHT rEh.



2 EEFNEH

19 ftied, RELIEE X (positivism) BBATHERB., TiEE
MHEARE, ATWE, #E. W NEGIAEN “TEE
7. BIRED, "HAOKRMT WE  -PMERNAFTE UMK
CRFERMERIIEE", FIL, Mgy “RUR” £R4E
H, 19l hrt L LT R, BEIL KRS IIEE L (lega
positivism) M—A A RSO EXFBHREES, " TH
ALY T —FEF BN “H e SEBRAFTE & B A i
{(positive law) WIFHE” BUEE, WH, SdXHHE S, RiF T
A EALEREFE LWER S, FE I FR2ER R ©

EAMBEXRE “ER” WEH, VRN &7 —En
W, AFRBEIANERERER, BREXEFESH “B” —W
GLRRIBATR %" 27) FERIOIEAGTARGRKREY,
B, AfIHHE, X HEREFHCHESHEERN. TE,
PR B E e, Rk, 2T acr “AFE7, "% —-HK
WRAENARRKARE, ERRERARONFEMERE %7
BB (nature), PARE X (meaning), X2 (#6) 1M EH

@ % R Nubert Roftleuthoer, “Legal Theory and Social Science, ” in The Theory of Legal
Science, ed. Aleksander Peczenik, Lars Linduhl, and Bert van Roermund, Dordrechi: ¥, Reidel
Publishing Company, 1984, p. 525, %0 % 4. Dennis Lloyd, fdea of Faw, New Yurk: Viking
Penguin Ine., 1981, pp. 105 ~ 108. & 4] & W Edgar Bodenheimer, Jjurisprudence, Camn-
bridge:: Harvard University Press, 1974, p. 93,

@ AEERNEARRE, KELEFK rETFENAE: K-, BE oLl
BRAMOAMEGE, AETHENEREE; K, 48— THANERL,
AU BRI SRS HI AT, i, BN, KB E. RERRE, %%,
ifif LRSI Mk L R TR X R R T 4. &I David Walker, The
Oxford Companion to Law, (xford: Clarendon Press, 1980, p. 54,
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TAE. B, SEARBEXERTREBIERBAENRE, X
Mg, AMMUFAEEYFEARNES TR, 2, B
Fifd, fEA—TTH% (science) WER, BEBRTHREK “BIE
HENERE" 2R, MRAEZR B EERHE. B4,
XASEREAEAEN. Bk, HEMN{TE, SHAANED
B ARSI RS REAsE, SAEH Eiam
AL E Rt

WRAE “B” MR, REHEAEROEARE? XEMH
AU ESAREE PR BRI, S¥RFRMEA, FRBAL
B VBT MEAEXR, B P ARGEHABE R, Rk
FHEHE T, BOEERE %7 ML, BEARERE "% 8

o R T EEX S AL S, MR R AR 0 A E AT
%, FOEBMRB a5,

Wi RERIER, RSN &7, & -# “&d”
(command) ,® Tj B R--Fp %4 # (general) “&147.% “fr
7 ¥ CERT (wish), B —FKIEHE (desire),® Hipfs
VFXE” M “PIR” XFMESFANER.S ANBINME*
F, 2T, CNUET M OCCBIR, BB ALY

@ BW Jobn Austin, Lectures on Juruprudence o the Philosaphy of Positive Law, 5%
ed. , revised amd edited by Robert Campbell, Fondon: lohn Murmy, 1885, Vol. [, pp. 85 - 86.

@ John Austin, Lectures on Jurisprudence or the Phitosophy of Positive Law , pp. 79, 89,
91, 330.

( Jobn Austin, lectures on Jurisprudence or the Philosophy of Positwe Law, pp. 92 ~
93, 96,

@  Joho Austin, Lectures on Jurisprudence or the Philusophy of Positive Law , pp. §9.

& John Austin, Fectures on Jurisprudence or the Philosophy of Positive Law, pp. 91,
178.

@@ John Avsting Lectures on Jurispredence or the Philosophy of Positive Law, pp. 91 ~
93.




4 FHEFOHEHR

ERmE, MET ‘47, BRAET "XET, BRAET
“HWEB”, RZIRRC MR, ‘BT MmN, HiTREGFEE
Mk, MAFEE -1 “BRE.9 #RE TeEaD,
KEMHEEEE FREEE X EHIEEE (superior),® X H
M “ERE REGABX LM EH (inferior) . HALIRH B
WXt R, “BSE” BRBEAEZREEN “He”. XRE
LA “3EH”  (might or enforcement),® ERAEX B X L,
AMTHEEIAY, BAET “XEMB™ & “HBHl", BEEMETS

BAITT IR, MET 2R A i, MR i E X
BOESWHINE, R, BEHS- -FE, BREIERS Y
~PMERE At AR MR T R, e
M, ARREEFEBERND “BE” 5L, MXERER
M BATEFRYFERZ T, il “ARE” (namral law) . “TTER
B (jus gentivm ), “HERE" W/, F%? i ax8EiEng
AHE J8L R iR 7

EXTE BN KT —FMER, BTN, EEET
RIOTEEOMROFEE LD (resemblance), IEJEE: T 5 FE K%
HAB R (analogy), ATV EET —# Bk A B E S

ar John Austing Lectures or Jurisprudence or the Philosophy of Posisive Laswe , pp. 96, 97.

& John Austin, lectures on Jurisprudence or the Philosophy of Positive Law, p. 89.

U Joha Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 178 ~
179 FMEZALE “EA LT, ERARETEILGSHWEHRTLRENE 16y
L5, BAaRIBN R BREE, Rl UREARMBBAEN A, & fohn Aus-
tin, Lectures an Jurisprudence or the Philosophy of Fositive Law, p. 178,

@} John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp. 178 ~
179,

& John Austin, Lectures on furisprudence or the Philosophy of Positive Low, p. 96.



#EAF BT “EREHELR" 5

“RHRER MMBER—-F “EREKR RRAC FxE, o
RMAE X" KRR, URELAEHEDNER, ¥
I, $HPMEHETLERR, B4, LEH " SHEERE
LB T, HEKMRAERARLAT, AR “RE7, &
SHEHRT O TR, RITYKRTIAN, B “Hp” @l
WA, DIRAH BRI, AR50 g R LM R L iEE
W, HPERERERE R XAIFE M (metaphor) . ¢ fITR
BREZARRBEAEAREO X, REREZEENTS,
MM E R, EREFEINZATETEHREDERN R
7P HERHITH REEREE) X -G, AXAE
Kikh, BRIMERIAT “HERWE LK (improper) HEKEH:
AR, TTRE, Bk, L0k, 5%, UEARBAA
B . BAOBEHERE, B HHFRATHNE, RET
FHEERMSHENE “TH7. BB,

BT W RAN, R7E MR S G HE sh 15 5 1) i 1)
B, _EBHTEXM %" EX, 3H, DobfEhEs, #mk
BEERUE, EXTTERRSERB AN BB “TIER

@O John Austin, Lectures on Jurisprudence or the Philosophy of Pesitive Law , pp. 80, 85
~86, 167, 219. B [FAREANEYEAMT, of L& N John Austin, Lectures on
Jurisprudence or the Philnsophy of Positive Law, p. 193, M¥i TR r SR 1 LR
Bk EE, N John Austin, Lectures on Jfurisprudence or the Philosophy of Positive
Law, pp. 206 ~ 208,

@  John Austin, Leciures on Jurisprudence or the Philosophy of Positive Law, . 86.

@ John Austin, Levtures on Jurisprudence or the Philosophy of Positive Law, pp. 211 ~
212.

@ John Austin, Lectures on Jurisprudence or the Philosaphy of Positive Law, pp, 168 ~
169.




6 EEFHEE

27 (LEAE).Y i, XITFERARBRAIL—IEHBE
o

BT —HERERNEE, HASCERHERAERREH
£, Hit, RIIPTLIER, B TE (REEHVE) XX
AHFEGHA T SO RS, ARRAF “MERLE" BN
B, ERHTER, RRLALMEITHOMSE, B THHAHT A
KENLEM AR BEEHNER.C XEHRHMTEAHKE
8.9 URADILHWEBES XEKE, ERFTHERRELE, R
BRECUSHRHNE, DNERBFHANMAR, BYRGTH
B, &0, AMTEMENE AR GEY, RhR
FERMEEHREON K. XEBRZEABEH “BH 781 (X
BARZF®I),

B T - X 4 B C RN A A ST O 7
IRFREE Y, XE—T0E, a8 (YREFan) B
BAE, BN T X MR MK “EEETERET M

d@ John Austin, Leetures on Jurisprudence or the Philusophy of Positive Law , p. 172, 332
~333.

@ &R John Austin, Lectures on Jurisprudence or the Philosophy of Pesitive Law, pp.
210~ 211, 214 ~ 216,

@ #W John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp.
216 - 217.

@ HW John Auvstin, Lectures on Jurisprudence or the Philosophy of Positive Low, p.
279 LR

@ John Austin, Feviures on Jurisprudence or the Philosophy of Positive Law, pp. 90 ~
91, 212 ~ 213, 218~ 219.

® HRAE. (A, XXEE, B2, i, WEHE B 1083 K.,



WA BMTH “REFEEEE" 7

NGO BB TG, BT —EMRA, T840
FHERE, MREXMRSH “EH” BELAIT “BE”. DR
HIVEMET “EBRFERE” M “RYFENE" XD, B
2, RAITEETIEN ., FUWH, S rmigdLhlkdansg,
MSHERERENREE, URESHENSZEM SR, “&
BERME" X— P8, MW7) W .2
“RLYFFERMET MR, B—F PR KRR, B,
Bk CRELIMT, RARK -MESFMNEBES - “HHET M
B MBRNLGAN A" RABAER, B4, RITAF
B PRME”, WITRERS “HLAE", IME “EIHFL” &
HRARMFIRER, MH, SoxH, RITWEEWRS, %o
HICEN T BE. BT RMTXEE “vip” i,
s MR, A—MREEE, R “SEROM” 5 “BiY
W, EEE AR (HFARLR) BPHETFHBRMEE TS,
AT FECARM AR R, O TRREE, BTN, RI1W
RS ARHE”, R -AR AR RO A R ), ARE ST
TR E & (happiness or goud), M ARFFIEE. &, i)
B, MR . BRBIIRBHRSH A", “AF, “EX" Z
EMRMES, REBM. KEDRIREN, 8477 ENZ

© EETH: "BMFEE MO8, KRS, WERH—RE." (oo
Austin, Lectures on Jurispried or the Philosophy of Positive Law, p. 214}
@ BN John Austin, Lectwres un Jurisprudence or the Philosophy of Positive Low, p.

85,

@ HETRBa: MR AE (bumo law) SR, ®E, HiRAEE
BRGALZE TR, BRIIHE A BN EUMULRARNE, ®E, HieA
L 700 e LR A B O AR, FRAN B (BRIERTIHEXARNMNEE), X
IR -PRE ABMYRBORT BN, RE, AR NRENR NS EwS
i, M EAL, RORROOEHELBNI— %, RERE." (John Austin,
Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 173 ~ 174.)



8§ RHEFOHER

PEATIERMEE . ORIER, TRt s, R, AL
LRI SHTWEM = ENBLHZR.D EXH, AMH
RO, BIFTHB\RA KA, £k, FARNGH, FF
FERKTGER, B ARG XRESEN . BRMFT XK
fled —4, M RRRERSR RS (IR IR 2R R R e
HERHE) . AT, WIVEESH, AEFRNEZ FEXR, =5
VRSEIF R, BX, MEREEEIEE NS,
fTEVERE D SIE R %, dnf A BEHL AR Y, RIEHH,
RAEAKRENRESRTERRERSEHBTE “BSHFEN
BT, RN EA R REN, ME, i n RIS
TEBHAENREA: T 2RBERBZIMNIKRE, F8RA “2
FIEXLT MR HE, MERASAEERNT A A HA B m
B, AEBRNEEFTEEBNRRE, AEREL “BRETAYE
7ORRAE, TR SR AT RIS, Y b
FERENTFESL” MM, BT IHMIEN? XBX “H¥E
SRR (discourse)” MIBE MG UM (B Ry R 3t
“ThAARMERIE” DR AR ). BT, BEMREXIEX L, R
TIAERE, FABCRREKNRHFRGR AN T 2HELAY
MEE., thOFE, ETF B R ARARE, HHaa
o
ARHERNUE GBI “MAFENE", EREEIEEY
MEEGE. X—wBRXHE - MUSE IR nRilE
¥ EE AR MR, BHARBEEL LS, RITRE

@ B John Austin, Lectures on Jurisprudence or the Philasophy of Positive Law , pp.
19~ 120, 122,

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , p. 218.



HEA BRYTH “HBFHER" 9

MEAALPATEEBDMER ‘%7 —id0, 0 UEREZK
HHEFHNNRBEERGAEN. XESATENLIFEAES, BT
£ AT, RARE DX — 3T 8 5% 8 WE RS K
i, BT TAE R, BERANT LT W . EiF, SiLigE
RIER, AT LOESG RS R BLE R A R AR, BA, B
Mg I F RS SR IRE “Ur{E B "
X—HErR, BMEESNE NS EE T 2B trE Ry
RN, A3 {38 i SRR X B — R IR PR 8038 07 I BRIl
A, BOITLURZZR, 7 19 8RB GHE N IEFIE Rz
HES, R |NEENE, AREAGEFLHN.C
M1920 =R E 1930 R, ~BEEMNREES —EEHR
¥ X BESIES] (Legal Realism Movement) ——H BREE¥HE
MR .C X—BHHROFE, £F “EEAEBNHE
O X —EESR AT R B — gk AT, A

© ENERHK: (ES5EEN--RBR), WFEAFE, by, PEATBEBS
REHL 1996 FRR, H4 T,

@ BYE, FRERVN, AREPEABETMMNIE, KERT 0A%
F% & Herbert Harto M0, ZEOUHT 1T {RBEMMEY +, ROITUESFEH X
BT E AT, FRIERET AL E XS e kS R, LR
b, BT LAR Y, S AT PR SEIRTET BTN, EaE
A CETMEFUEM", METRIETAMRSNERLERY, TERMRREEY
#7, Bk, Hat 300 ERE W HEBT AW T FHRE, BETRHTHIEESH
Hriil, MARFYTHREFMNIETHHEL. TXE Han ¥R, TS R Hetbert
Hart, The concept of Law, Oxdord: Clarendon Press, 1961, 1994,

D SRR, (RHEMA—20 WK LM HEED, i, hEE
EAHIRREL 1998 FAE, F 56 5ILT .

@ &R John C. Gray, The Noture and Sources of the Latw, New York: The Macmillan
Company, 1921, p. 172; Jeome Frank, faw and Modern Mind, Garden City: Doubleday &
Co., 1963, pp. 50 ~ 51; Richard Taylor, ” Law and Mordity, " in 43 New York University
Low Review (1968}, p. 627; Kurl Llewellyn, The Brambie Hush, New York; Oceana Publica-
tion, 1981, p. 3.



10 RBRFHEH

WLABE, HEPEYE AR SUMREENL, RfRAER
ERHRGFUGE, BX, FARSPHESRE, RITAHE
BAEERRGLE, MR, —MEAMW, AR N
CEEERNT RALN, REAXMIL SR, RIFTREDERE
TXEMXRAE, ERARET, AT RERNY, HXE
TR ty BOA UL & SRR E A, T3 & A 2R, SRR
- RIT PWATH RIERBURE TAXMNEL, T HE
Z, "WREAAEZEIEN, BEFALBEHA SR,
AEHEREEEE Y, RAMEE B, REREHK -,
REFRBERN".C KBSMAERE, WRBETNEN LTR
A, HE CFIERT MR, AMBRAER “BEREE $
LR RN, "AAMLFHES, E—TRER,
WAL LD ERr A kg B O R E AT LUK AR R0
7.0 MEHEXR, AFLY—KM “iE”, 8 “BYHFE
M. REAR BB MER, ENMSTERREMEE
hIBE T, QO LI AN B SR B B g,
CAFIELT WELA R ARSI R, R BT T W B
BERAESRE.D BEFOER, EXTELL, BEEM
R, BEFEA TR MR BT KK,

Wi, FwEEiR T QGEEENER) WEARE, FX

T John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , p. 321.
@ John Austin, Lectures on Jurisprudence or the Philosnphy of Positive Law, p. 215.
@ John Auslin, Lectures on Jurisprudence or the Philosnphy of Positive Law, p. 218.
D John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , p. 216.



A BRTE “SEFHER" 1L

b, BRERADE, B TEX XA PREFHEMRT T H
Bk, HPERIFERIE, B, BERSH, NEFEE. ¥
BEE. xuath, ERESFHARBEEMPHY. HW, JET
ERY “EREEIRERNGS” MR, MBMAHT “EN
H'L MU EORAMET MRS, BEMNRREMME, FH, 2
TEEMHZERET PR O X RE, W5 MEI MM,
KM EZ A EFEHTEETREEXER,

RE (BEPAEE) MRRRRIN, HE, ERHXR
FHMFRE T HHEOMIT, WY, #IFFERBRNT
S 2 R TR

B—, BETAR %" REX, DIPHERBIH Mk
A, LHEMSHENERER, WK B ERMA%EN
Bo ERETHEN S, BEKRH “HR" X-BEH, BF
IR MFE, BRUMEXABGERN ., XM TR Y SR
MW E, BHoEdr, B2, BRERENE:, B2ET ‘N
7B OBAT M. BTEWE W, MR SR
Ry, AMTARZERB, “WR” TLUESZRBHBEATLR,
XEAIRBEUER “RigRe” 0.2

BT W 2HE XA, ik, BRERMARE, &
WE MM ILFT REERNEAE, BT, F-TR SRR
MR XX 45 . BB MRS DS AETE, LB
WX FEHNE, AEXFRELWHMN, TEBAN, K
&, AERAELGHRGLFRE, BAEROES, KREE

© R John Austin, Leetures on Jurisprudence or the Philosophy of Positive Law , pp.
91, 20 LT,
@ £ Hetbert Hart, The roncept of Latw, 1961 , p. 27,



12 #HEEHEH

R fbE BAANSHE G0 REUAHN L E.Q AXTEL
£, BT RGN, ERERMERKRREL “BR” ERE
G, RE, Zf BT RURSEFRNERN.C

wn, AITTLEY, BRETHWQIERS AR, MFEAN]
TRLA G SR Bk, RUIEEIAZH “BH” 8, KW
RRLL BB EANEEK, HA, AMRER AN LS4
RS, RUMEAA2E “ERBIET B, AGREL “H
B ENREK. S, HRETIE, XSERNBERRUE
BHX, BRERORRREUERIA, ZHMRY, Ba, A
TERT LA, SBRERMESRUHE N, XFHRNE
RELIBET N, BARARHRKNAE, 3 -FKE, HRYT
WHETERRBEIEANE, AMTLIEA, £HERERST
SRR, XE, X SL A S B R RS O

W, E—EAREAR, BT RER, MRS E
BER “ERT MBBREHN “ERT WK, BETHIEH -5
e, 2 "ot MEE, ‘e MATEREZ-RE “RRT
BRI FRX B, BATH LIRS, TR A BT b S04 4 0 ik
b, w2 -FhE. AR, BETHEBERY, BRANFSE
AEEK— B, HE, RIOVKBTUUREIHE—F “Hrit”
RAGEEAXTENS, BREKBET, LRALSHI L7
AK, JF BT L ) 5 e R RO BT ’AR
A3 BB R e R A
B=, B/E—A B MEX, IRLETRER -

(3 John Austin, Leriures on Jurisprudence or the Philosophy of Positive Low , pp. 100,
196.

& John Austin, Jectures on Jurisprudence or the Philosophy of Positive Law , p. 196.

@ FBAMA. (BMMEfA—0HLERERAEHAMEED, B2B-207,

& ERAFE. (BHEHFGH—-RABR), FBH,



